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THE VOTING RIGHTS AMENDMENT 
ACT, S. 1945: UPDATING THE VOTING 

RIGHTS ACT IN RESPONSE TO 
SHELBY COUNTY V. HOLDER 

WEDNESDAY, JUNE 25, 2014, 

UNITED STATES SENATE, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The Committee met, pursuant to notice, at 10:06 a.m., in 

Room SD–106, Dirksen Senate Office Building, Hon. Patrick J. 
Leahy, Chairman of the Committee, presiding. 

Present: Senators Leahy, Durbin, Whitehouse, Klobuchar, 
Franken, Coons, Blumenthal, Hirono, Grassley, Sessions, Cornyn, 
Lee, and Cruz. 

OPENING STATEMENT OF HON. PATRICK J. LEAHY, 
A U.S. SENATOR FROM THE STATE OF VERMONT 

Chairman LEAHY. Good morning, everybody. I appreciate all the 
people who are here today, Senator Grassley and all the other Sen-
ators who are here. 

It was just a year ago today that five Justices on the Supreme 
Court disregarded extensive findings of Congress and gutted the 
Voting Rights Act. I remember the feelings I had when these five 
people turned back everything that hundreds of Members of Con-
gress of both parties, both bodies, had worked so hard to get 
through. 

But I know that during the oral argument, Justice Scalia fore-
shadowed the majority’s view of the law when he asserted that 
Congress’ support of the Voting Rights Act was based on the ‘‘per-
petuation of racial entitlement.’’ I could not disagree more with 
Justice Scalia, and I would suggest that he live in the real world 
and see what is happening in voting rights throughout this coun-
try. There is no right more fundamental to our existence as Amer-
ican citizens than the right to vote. Every eligible American is enti-
tled to vote. No voter should have their vote denied, abridged, or 
infringed. 

In the Shelby County decision, the Justices made clear that Con-
gress could update the Voting Rights Act based on current condi-
tions. And I do appreciate that because whether we agree or dis-
agree with the Supreme Court decision, I and all the rest of us will 
follow the Supreme Court decision. 

So I worked with Congressman Sensenbrenner—one of the most 
respected Republicans in the House of Representatives—as well as 
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Congressmen Conyers and Lewis—two other very respected Demo-
crats in the House—to forge a bipartisan compromise to update 
and modernize the law. The bill was introduced 6 months ago on 
the eve of the weekend celebrating Dr. Martin Luther King’s holi-
day. Now, at the time I was hopeful that Senate Republicans would 
join me in supporting this important bill, as they had joined in sup-
porting the original Voting Rights Act. But despite repeated efforts, 
I am troubled to report that, as of this hearing, not a single Senate 
Republican has agreed to support the effort. But I thank my fellow 
Senate Democrats on this Committee who have all joined as co-
sponsors, and I hope that my fellow Republicans, especially those 
who supported the original Voting Rights Act, would join us. 

Unfortunately, the House Republican leadership has shown a 
similar lack of willingness to act on this critical bill. Not only have 
they refused to vote on or mark up the bill; they refuse even to 
hold a hearing. This is unfortunate because the Voting Rights Act 
has never been a partisan issue. I remember standing there with 
President George W. Bush when he signed it, the last update, and 
he and I and Republicans and Democrats, all of us say how happy 
we were that bill had gotten through. From its inception through 
several reauthorizations, it has always been a bipartisan effort. 
And it would be a travesty if the Voting Rights Act were to become 
partisan for the very first time in this Nation’s history. 

The Voting Rights Amendment Act updates and strengthens the 
foundation of the original law to combat both current and future 
discrimination. It does so in a way that is based on current condi-
tions. 

A year after the Shelby County decision, it is clear that voters 
need more protection from racial discrimination in voting. As we 
approach the national election, it is not hard to see the attempts 
to deny and infringe upon the right to vote are only increasing. 
Just last week, the Brennan Center for Justice released a report 
called ‘‘The State of Voting in 2014.’’ According to this report, since 
2010—4 years ago—22 States have passed new voting restrictions 
that make it more difficult to vote. Of the 11 States with the high-
est African American turnout in 2008, 7 of those States have new 
restrictions in place. Of the 12 States with the largest Hispanic 
growth from 2000 to 2010, 9 of the 12 have passed laws to make 
it harder to vote. 

In addition, the Leadership Conference on Civil and Human 
Rights released a report last week entitled ‘‘The Persistent Chal-
lenge of Voting Discrimination,’’ which details nearly 150 voting 
rights violations just since 2000. And each of these cases impact 
thousands and sometimes tens of thousands of voters. And without 
objection, we will place these reports in the record. 

[The reports appear as submissions for the record.] 
Chairman LEAHY. The statistics and evidence in these reports re-

affirm Chief Justice Roberts’s acknowledgment that ‘‘voting dis-
crimination still exists; no one doubts that.’’ That is what the Chief 
Justice said: ‘‘voting discrimination still exists; no one doubts that.’’ 
Recognizing that, it is time for Congress to act. 

Next week marks the 50th anniversary of the signing of the Civil 
Rights Act. Just as Congress came together five decades ago to 
enact the Civil Rights Act—and I remember that as a young law 
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student at Georgetown—Democrats and Republicans must work to-
gether now to renew and to strengthen the Voting Rights Act. So 
I hope all Republicans and all Democrats will work with us to 
enact the meaningful protections in the Voting Rights Amendment 
Act. 

[The prepared statement of Senator Leahy appears as a submis-
sion for the record.] 

Chairman LEAHY. Senator Grassley. 

OPENING STATEMENT OF HON. CHUCK GRASSLEY, 
A U.S. SENATOR FROM THE STATE OF IOWA 

Senator GRASSLEY. Thank you, Mr. Chairman. Today our Com-
mittee, as you know, considers whether the Voting Rights Act 
needs to be amended. For almost 50 years, this Act has made effec-
tive the commands of the 14th and 15th Amendments to protect 
the right to vote. Its enactment, as the Chairman just said, and its 
support has always been bipartisan. Its reauthorization was bipar-
tisan on multiple occasions. The current reauthorization of the law 
will continue in effect for another 17 years. 

I am pleased to have played a role several times in reauthorizing 
the Act. In 1982, I worked extensively with Senators Kennedy and 
Dole to make sure the law was extended. 

Last year, as has been stated, the Supreme Court ruled that the 
formula for preclearance under Section 5 was unconstitutional. It 
reminds us that, since 1965, circumstances have drastically 
changed, and, of course, for the better. No one should doubt that 
voting discrimination is far less widespread than in the 1960s. For 
that we have much to be grateful, and certainly the Voting Rights 
Act has contributed to that progress. 

Now, in that Supreme Court decision, the Shelby case, all it did 
was strike down a formula almost 50 years old that determined 
which States and which political subdivisions were required to ask 
the Justice Department for prior permission to make even the most 
minor changes in voting procedures. Over the years, Justice has de-
nied a progressively smaller percentage of these requests. The Jus-
tice Department since Shelby County has continued to bring voting 
rights cases under Section 2 and Section 3 of the current law. It 
has prevailed in a number of those cases. The current Voting 
Rights Act is strongly enforced and is protecting the rights of all 
Americans to vote. 

As the New York Times reported last week, rulings on voter reg-
istration laws ‘‘have ensured that challenges will remain a signifi-
cant part of the voting landscape, perhaps for years.’’ 

The bill before us contains problems that the witnesses will go 
into shortly. For instance, the bill seems to create only a fig leaf 
of protection for legitimate voter ID laws, which are supported by 
70 percent or more of all Americans in every poll that I have seen. 
But, arguably, the bill creates a back-door mechanism that will be 
used to negate legitimate voter ID laws. 

There is little doubt that this bill goes well beyond addressing 
Shelby County and beyond the coverage formulas of the Voting 
Rights Act it is meant to replace. Given that supporters need to 
show a clear need for this legislation, especially given that the re-
mainder of the Voting Rights Act still exists and is being success-
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fully enforced, at this point, Mr. Chairman, I would like to ask that 
letters from various Secretaries of State be included in the record. 

Chairman LEAHY. Without objection, they will be included. 
[The letters appear as submissions for the record.] 
Senator GRASSLEY. And I would like to take a few moments to 

say that these letters note that the bill would impose significant 
and unnecessary costs on States and localities that have taken sig-
nificant steps to eradicate voter discrimination. And I welcome to-
day’s witnesses. 

Now, two organizations present today—the NAACP and the Inc. 
Fund, as suggested by its name—are nonprofit corporations. Sepa-
rate from this bill, the Judiciary Committee is now considering a 
proposed constitutional amendment that would allow Congress to 
restrict the political activities of corporations such as Inc. Fund and 
NAACP. We held a hearing on the amendment earlier this month. 
I expect the Committee to vote on it soon. 

An important case in the 1950s brought by the NAACP litigated 
by the Inc. Fund led the Supreme Court to recognize the First 
Amendment protection of freedom of association. When the Su-
preme Court in 1976 ruled that the First Amendment prohibits 
limits on campaign and independent expenditures, it expressly re-
lied on that NAACP case. The constitutional amendment before the 
Committee would reverse the 1976 case and allow Congress to in-
fringe on the ability of nonprofit corporations such as the NAACP 
to amplify the voices of their members in the political process. 

These two proposals are said to be about giving voters the ability 
to elect candidates of their choice. But one would censor corpora-
tions and the others from presenting differing views to those voters 
to help them determine what their choice actually is. Both of these 
reflect degrees of elitism. 

Proponents of these two measures do not trust voters to sift 
through the varying opinions and electoral claims giving weight to 
what makes sense and disregarding what does not. And they do not 
trust the elected officials the voters chose to make decisions with-
out spending taxpayer money to ask Justice Department bureau-
crats in Washington for advance approval. 

This is the case even when the courts are available to remedy 
discrimination. 

Now, I happen to trust voters. I do not trust the Attorney Gen-
eral to properly exercise the expanded powers this bill would give 
him. 

This Attorney General has repeatedly enforced the law as he 
wishes it were written, not as we wrote it. That applies to drugs, 
immigration, health care, even the Recess Appointments Clause of 
the Constitution. He has treated the exercise of important congres-
sional oversight powers with disdain. That is why the House is cur-
rently in litigation to hold him in contempt. Inevitably, that record 
of lawlessness will be a factor in consideration of this bill. 

I am interested in exploring with our panel today how the bill 
would operate and the status of voting rights in America. 

Thank you, Mr. Chairman. 
Chairman LEAHY. Well, thank you very much. 
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Our first witness is Senator Sylvia Garcia, who serves in the 
Texas State Senate, where she represents the 6th District. Is that 
correct? 

Ms. GARCIA. That is correct, Mr. Chairman. 
Chairman LEAHY. Senator Garcia, please go ahead. 

STATEMENT OF HON. SYLVIA GARCIA, STATE SENATOR, 
TEXAS STATE SENATE, DISTRICT 6, HOUSTON, TEXAS 

Ms. GARCIA. Good morning. Thank you for the opportunity to 
speak today on the critical importance of modernizing Federal vot-
ing rights protections. My name is Sylvia Garcia, and I am a State 
senator in Texas, and also vice chair of our Senate Hispanic Cau-
cus. 

My district is 70 percent Hispanic and about 12 percent African 
American. In Texas, Latinos account for 65 percent of statewide 
population expansion, and minorities overall accounted for 89 per-
cent of Texas growth in the past decade. 

Texas, and our Nation as a whole, is growing increasingly di-
verse. Unfortunately, everyone is not embracing this change. As 
Congress considers legislation that would modernize VRA protec-
tions, both Houses must acknowledge and address the fact that dis-
crimination in voting has deep roots and continues today. 

I will discuss three examples; others can be found in my written 
testimony. 

First, in my own district, in Pasadena, the voting-eligible Latino 
population has dramatically grown in recent years, making up one- 
third of its potential electorate and just over half of its adult popu-
lation. Not surprisingly, Latinos have been elected to fill two of the 
eight single-member seats on its city council. 

The mayor recognized that Latino candidates of choice were on 
the cusp of becoming an effective majority of the council, and to di-
lute Latino political power, he ramrodded a hybrid plan, reducing 
from eight to six the single-member districts and adding two at- 
large districts. The proposal had been discussed before, but never 
implemented. Despite strong opposition from residents in public 
hearings and a citizens committee, the mayor pursued the change. 
In debate, he said, and I quote: ‘‘The Justice Department can no 
longer tell us what to do.’’ 

He also argued, without factual validation, that Latino can-
didates were not elected to municipal positions because 75 percent 
of Latinos in Pasadena were ‘‘illegal aliens.’’ 

Given racially polarizing voting in Pasadena, it is unlikely that 
the Latino community’s choice would win a race for an at-large 
seat. Considering the effect, timing, and racial element of the 
change, this is a classic case for the need for preclearance. Absent 
a full functioning VRA, this suspect change will proceed to next 
year’s election. 

Second, in August 2013, Galveston County seized upon the Shel-
by County decision to move a controversial change to reduce the 
number of justices of the peace in constable districts from eight to 
four. This effectively reduced the districts containing African Amer-
ican and Latino voter majorities. Moreover, no public hearings 
were held. Residents allege that the county went ahead with the 
change with full knowledge of discriminatory effects. 
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At the State level, within the hour of the Shelby County decision, 
our State moved quickly to implement changes which previously 
were found by a Federal court to be discriminatory. Our Texas At-
torney General celebrated by tweeting, ‘‘Texas voter ID laws should 
go into effect immediately because SCOTUS struck down Section 4 
of VRA today.’’ 

Last, following the 2000 census, the Texas Legislature failed to 
agree on congressional maps and ultimately court-created maps 
were implemented. In 2004, the legislature enacted mid-decade re-
districting plans. In striking down the congressional map, Justice 
Kennedy observed, ‘‘The State took away the Latinos’ opportunity 
because Latinos were about to exercise it. This bears the mark of 
intentional discrimination.’’ 

The Court required changes to be made to the State’s new maps 
in order to eliminate the discriminatory impact on Latino voters. 
The VRA provisions that remain in effect today are simply not 
enough. Local and State officials continue to adopt laws and impose 
challenges for minority voters and reduce the value of their votes. 
Texas continues to outpace every other State in enacting discrimi-
natory policies and must be subject to the strongest protections we 
can devise. Between 1982 and 2005, Texas earned 107 Section 5 ob-
jections, second only to Mississippi. Without a modernized, full 
functioning VRA, we are left with only protracted and expensive 
litigation as the only method of attacking against discriminatory 
voting changes, which is more costly than the preclearance process. 

I conclude with the words of President Johnson on his 1965 VRA 
address: ‘‘Our duty must be clear to us. The Constitution says that 
no person shall be kept from voting because of his race or his color. 
We have all sworn an oath before God to support and defend that 
Constitution. We must now act in obedience to that oath.’’ 

Thank you. 
[The prepared statement of Hon. Sylvia R. Garcia appears as a 

submission for the record.] 
Chairman LEAHY. Well, thank you very much, Senator Garcia. 
Our next witness is Michael Carvin, well known to this Com-

mittee. He is a partner at Jones Day. 

STATEMENT OF MICHAEL A. CARVIN, PARTNER, 
JONES DAY, WASHINGTON, DC 

Mr. CARVIN. Thank you, Mr. Chairman, for the opportunity to 
comment on proposed legislation to revive Section 5 in the wake of 
Shelby County. 

I think the basic problem with any effort to revive Section 5 in 
2014 is that there is just no need for it given the fact that Section 
2 of the Voting Rights Act is a very effective remedy for any form 
of unconstitutional discrimination. 

More specifically, the formula in S. 1945 is not designed to iden-
tify those rare jurisdictions where Section 2 would for some reason 
be inadequate because it is not even attempting to get at people 
who effectively resist constitutional norms. So I think it exceeds 
Congress’ power to enforce under the 14th and 15th Amendments. 

To take a step back and put this in perspective, ever since Katz-
enbach, the Supreme Court and common sense tells you that Sec-
tion 5 is an extraordinary, unprecedented burden unknown pre-
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viously to American law. And like all such burdens, particularly on 
sovereign states, it needs to be justified, particularly since it is se-
lectively imposed on some States and not on others. And the jus-
tification needs to be that this extraordinary burden is needed to 
enforce the 14th and 15th Amendments’ prohibition against inten-
tional discrimination. And the old justification, which resonated in 
the 1960s and 1970s, was that Section 2’s case-by-case approach, 
particularly when Section 2 only prohibited purposeful discrimina-
tion, was inadequate to get at the intransigent Southern jurisdic-
tions. So we needed those extraordinary Section 5 burdens. 

But I do not think that justification holds true anymore in 2014, 
and I think the important point for this Committee to recognize is 
that the question is not whether or not voting discrimination con-
tinues to exist. It clearly does. The question is whether or not Sec-
tion 2 is an effective tool to remedy that discrimination or whether 
it needs to be supplemented with Section 5. 

If somebody proposed to the Senate tomorrow we want every 
public employer to preclear with the Justice Department all em-
ployment or civil service requirements, you would ask yourself: 
Why do we need this extraordinary remedy? Isn’t Title VII’s effects 
test enough? You would not ask yourself: Does public employment 
discrimination exist? And that, again, is the question that is con-
fronting this Committee. 

Now, ever since Section 5 has been challenged, the civil rights 
groups have reversed their historical view, which was that Section 
2 is an extraordinarily effective voting rights remedy that had done 
much to eliminate at-large election systems and all the other kinds 
of second-generation voting discrimination in the South and 
throughout the entire country. But now they have changed their 
tune and say Section 2 is somehow inadequate. But I would just 
like to make two basic points on that. 

One is this Congress, the one that is proposing S. 1945, thinks 
that Section 2 is a perfectly adequate remedy in the vast majority 
of the United States. As I understand it, only four States would be 
covered by this coverage formula, which means that this Congress 
has made a quite correct determination that in 46 States Section 
2 is more than adequate to remedy voting discrimination. So it 
needs to answer the question: Why are the four selected States so 
different, so much more intransigently racist than the other 46 that 
we need this extraordinary Section 5 remedy? 

The other point I would make is that Section 2 has all of the at-
tributes of every civil rights law we have got in employment, hous-
ing, and education; it is no different. So if Section 2 is inadequate 
to remedy discrimination in voting, that means Title VII, Title VI, 
and Title VIII are inadequate to remedy discrimination in the 
areas they cover. 

In terms of the formula, the key point to understand is it does 
not look at people who have violated the Constitution. It looks at 
people who have violated Section 2. Well, I do not think it is logical 
to say that Section 2 is an inadequate remedy in circumstances 
where Section 2 lawsuits have already been successful. I do not 
think it is logical to say that these jurisdictions have engaged in 
unconstitutional discrimination based on the fact that they have 
violated the results test under Section 2 or the effects test under 
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Section 5, meaning this formula does not even try and look at juris-
dictions that have violated the Constitution. A State and political 
subdivision could be swept under Section 5 even if it is stipulated 
that they have never violated the Constitution. I think the judicial 
preclearance provision is even more unconstitutional because it 
only requires one violation of any Federal voting rights law. 

And my final point is Section 5 is not a guarantee against racial 
discrimination or against racial gerrymanders. Particularly in the 
arms of this Justice Department, it has become a very powerful ve-
hicle for racial preferences and racial gerrymanders, and been used 
to even invalidate things that make it more difficult to elect white 
Democrats, such as in the Texas redistricting case. 

With that, I thank you. 
[The prepared statement of Michael A. Carvin appears as a sub-

mission for the record.] 
Chairman LEAHY. Thank you very much. 
Our next witness is Dr. Francys Johnson. He is the State presi-

dent of the Georgia NAACP. Reverend Johnson, go ahead, please. 

STATEMENT OF REV. DR. FRANCYS JOHNSON, STATE 
PRESIDENT, GEORGIA NAACP, STATESBORO, GEORGIA 

Reverend JOHNSON. Good morning. My name is Francys Johnson. 
I am president of the Georgia NAACP. Thank you, Senators Leahy 
and Grassley and Members of this Committee for holding this hear-
ing and for your efforts to ensure the right to vote, the cornerstone 
of our democracy, is protected. 

Fifty-one years ago, another Georgia preacher, much more articu-
late, came to this United States capital, in the shadow of Lincoln’s 
Memorial, and shared that our Nation’s suffering could be redemp-
tive. He said, ‘‘We have come to this Nation’s capital to cash a 
check, a demand for payment on a promissory note that had been 
signed in the blood and the fortune and sacred honor of our Found-
ing Fathers.’’ 

It promised in principle that all men were created equal, would 
have an inalienable right to life, liberty, and the pursuit of happi-
ness. Of course, it would take a Civil War and a Reconstruction 
under extraordinary Federal protection, a civil rights movement, 
and a Second Reconstruction to certainly make that principle prac-
tice. 

In 1982, when President Ronald Reagan signed the reauthoriza-
tion of the Voting Rights Act, he said, ‘‘actions speak louder than 
words. The Voting Rights Act proves our unbending commitment to 
voting rights.’’ President Reagan also said that ‘‘the right to vote 
is the crown jewel of American liberties, and we will not see its lus-
ter diminished.’’ 

While I am here on behalf of the NAACP, I am also here on be-
half of my three sons—Thurgood, Langston, and Frederick Doug-
las—to ensure that their right to vote is protected regardless of 
their gender, the language they speak, or the color of their skin. 

The history of voting rights in Georgia can best be characterized 
as promises made, promises broken, promises remade, promises 
broken, promises made, and now promises only partially realized. 
I have come to this August Committee with a view from rural com-
munities like Sylvania, Statesboro, and Sylvester and cities like 
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Augusta, Albany, and Atlanta. And it is clear to me I am the great 
beneficiary of the progress that we have made, the great strides we 
have made as a country. But there is still much to be done. 

In my written testimony, I have described a history of voting dis-
crimination in Georgia and the positive impact the Voting Rights 
Act of 1965 has had. I have outlined promises made and promises 
broken. For the sake of time, I will not go into that here. I would 
rather refer you to my written submissions. 

We all know 1 year ago today the United States issued the deci-
sion in Shelby v. Holder. In Georgia, the Shelby decision makes it 
much more harder for the NAACP to prevent eligible voters from 
being disenfranchised. And it makes it very difficult to win our bat-
tles against discrimination. 

Prior to the Shelby decision, Section 5 prevented blatant dis-
criminatory attempts to alter time, place, and manner of elections. 
One example would be that of the Board of Registrars in rural 
Randolph County, Georgia, which tried to reassign an Education 
Chair’s who happened to be African American from his voter reg-
istration district which was 70 percent African American to a vot-
ing district that was 70 percent white. In a unanimous vote, the 
all-white members of that Board of Registrars voted for that dis-
trict change. They voted to run that African American out of office, 
and there are literally hundreds of examples just like this. 

Post-Shelby, in Athens, Georgia, home to the University of Geor-
gia, the city considered eliminating half of its polling places, replac-
ing them with only two early voting centers, both of which have 
been located in police stations. Let this Committee know that the 
police in Georgia for many, many Georgians, even of my genera-
tion, do not represent an effort to protect and serve. They represent 
an effort to intimidate. The argument was that it would save 
money. 

Another money-saving proposal we saw was to shorten early vot-
ing days from 21 to 6 days. The argument was that we would save 
$3,400 on average per city. Given the fact we spent $45,000 a week 
keeping soldiers abroad to fight for democracy, I think $3,400 is a 
small investment to pay. 

African Americans are 26 times more likely to vote in early vot-
ing, and I think those who proposed that bill knew it. The Supreme 
Court gutted the preclearance formula. It did so in areas that have 
a history of racial discrimination, and it gave them the freedom to 
go back to disenfranchising voters. 

Senator Leahy, race still matters in America, and it certainly 
matters in Georgia. And to that point, Chief Justice Roberts and 
other witnesses will concede ‘‘voting discrimination continues to 
exist; no one doubts that.’’ As a Nation, we have been here before. 
Our Nation is replete with a track record on race that is two steps 
forward and one step back. 

Today we are here to test the metes and bounds of our Nation’s 
commitment to expand the ‘‘we’’ in ‘‘we the people.’’ Thus, I respect-
fully urge and request that you do all you can to strengthen and 
modernize the 1965 Voting Rights Act. We need a robust VRA to 
tackle head on the numerous attempts silence us in a democratic 
system. It requires all voices to participate in the search for the 
common good. 
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America must keep her promises regarding the right to vote. It 
is the cornerstone of our democracy. We should be reminded that 
the world is watching, and I welcome your questions. 

[The prepared statement of Rev. Dr. Francys Johnson appears as 
a submission for the record.] 

Chairman LEAHY. Thank you very much, Dr. Johnson. 
And our next witness is Dr. Abigail Thernstrom. She is an ad-

junct scholar at the American Enterprise Institute. 
Please go ahead. 

STATEMENT OF ABIGAIL THERNSTROM, PH.D., ADJUNCT 
SCHOLAR, AMERICAN ENTERPRISE INSTITUTE, WASH-
INGTON, DC 

Ms. THERNSTROM. Thank you. Thank you, Mr. Chairman and 
Members of the Committee, for the opportunity to testify today. 

The decision in Shelby County was absolutely right, in my view; 
The Act had become a period piece. Moreover, the statute today 
needs no updating. Its permanent provisions provide ample protec-
tion against electoral discrimination. 

I develop these points at length in my written testimony, and 
Mike Carvin has already made this point powerfully. 

But given my very limited time, I decided to concentrate on one 
point that I suspect other critics of the bill will not make. My focus 
is on the section that discusses ‘‘persistent, extremely low minority 
turnout’’ as an element in the new formula for Section 4 estab-
lishing Section 5 coverage. 

It is hard to believe that anyone familiar with basic demography 
ever reviewed this section. It assumes simplistically that if minor-
ity participation is low, it must be the fault of the local jurisdiction, 
its political process must be discriminatory. This simplistic as-
sumption flies in the face of an abundance of social science knowl-
edge about voting behavior. 

For instance, racial and ethnic groups differ in their average age. 
Older people are far more likely to vote than young ones. Since the 
Hispanic population today tends to be disproportionately young, 
the group will have lower turnout rates than non-Hispanics. 

The bill assumes the lower turnout rates are evidence of public 
officials doing something to suppress the minority vote. The point, 
frankly, is absurd. 

We see these same disparities when we control for education. 
The highly educated vote more, and both blacks and Latinos have 
less schooling on the average than non-Hispanic whites. 

Two other closely related drivers of voting behavior are family in-
come and homeownership. Residential turnover is also pertinent. 
Newcomers to a community are much less likely to turn out at the 
polls than long-settled residents. 

In sum, forces far beyond the control of any local jurisdiction re-
sult in glaring disparities in rates of electoral participation. The 
framers of the bill’s entire low minority turnout section seem to 
have been oblivious to what every social scientist knows. 

The amended statute would extend Federal control over a great 
many jurisdictions that have made every possible effort to provide 
equal opportunity to elect candidates of their choice to all of the 
citizens. 
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This section in the proposed legislation also casually disregards 
the problem of how the evidence about turnout at the local level 
is to be gathered. The bill blithely states that ‘‘in each odd-num-
bered calendar year’’ the Attorney General will provide the re-
quired ‘‘figures . . . using scientifically accepted statistical meth-
odologies.’’ But the only official figures on current turnout rates are 
those derived from the American Community Survey, and those 
rates are available only for whole States. We have no information 
about group differences in voter turnout in the vast majority of 
local jurisdictions. 

For the Nation’s smaller political subdivisions, accurate numbers 
would require a complete and very expensive canvass of the popu-
lation. There are no ‘‘scientifically accepted statistical methodolo-
gies’’ to obviate the need for such a canvass. 

Now, all jurisdictions could be required to include a question 
about race and ethnicity as part of the voter registration process. 
Voter lists would then be color-coded, just as they were in the days 
of Jim Crow. But that would provide no information about eligible 
voters who did not register. 

It is stunning that the drafters of this bill had little interest in 
the abundant literature on demography and voter turnout and gave 
little thought to the problem of assembling the data that would be 
demanded by the amended statute. 

A final note. Placing each registrant in a racial box will be offen-
sive to many who consider election day to be a civic ritual cele-
brating the fact that we are one people. If it is so vital to have in-
formation color-coded, why don’t we go all the way and list the race 
of each candidate on the ballot, which would make the gathering 
of information pertinent to much voting rights litigation easier. 

Thank you very much. 
[The prepared statement of Abigail Thernstrom appears as a sub-

mission for the record.] 
Chairman LEAHY. Thank you very much. 
And our next witness is Sherrilyn Ifill. She is the president and 

director-counsel of the NAACP Legal Defense and Educational 
Fund. Welcome, and please give us your testimony. 

STATEMENT OF SHERRILYN IFILL, PRESIDENT AND DIREC-
TOR-COUNSEL, NAACP LEGAL DEFENSE AND EDUCATIONAL 
FUND, INC., WASHINGTON, DC 

Ms. IFILL. Thank you, Chairman Leahy and Members of the 
Committee. Thank you for the opportunity to testify today and for 
holding this important hearing. 

You are being asked by some, including two of today’s witnesses, 
to turn a blind eye to the urgent need to amend the Voting Rights 
Act. Professor Thernstrom contends that voting discrimination is a 
thing of the past. Mr. Carvin concedes that racial discrimination in 
voting has not ended, but says that other provisions of the Act are 
sufficient. 

So the questions you face are: Do we need an amendment to the 
Act? And if so, what should it contain? 

Mr. Johnson and Senator Garcia have already responded to the 
first question, and my written testimony outlines scores of discrimi-
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natory voting changes, both immediately before and after the Shel-
by decision. 

I would note that because we no longer have the notice provi-
sions of Section 5, the post-Shelby changes that we identify are 
only those we have been able to learn about. 

You likely have not heard about many of these developments. 
Certainly you have heard about redistricting, about voter ID, about 
efforts to restrict early voting at the statewide level. But political 
power, authority over the lives of minority voters and communities 
all over this country, is exercised most powerfully at the local level, 
at the town council, the school board, the county commission, the 
water district. And this is where the greatest mischief has occurred 
and where preclearance makes all the difference. 

You have heard about Galveston County where the seats held by 
African Americans and Latinos for justice of the peace and con-
stable districts were eliminated. You have heard about polling 
place closures in the city of Athens, Georgia. You may not have 
heard about the fact that in Morgan County, Georgia, a third of the 
polling places were closed, or that Baker County considered closing 
four of its five polling places, requiring voters to travel up to 25 
miles to vote. 

The Jacksonville, Florida, Board of Elections closed and relocated 
a polling place that served large numbers of African Americans. In 
fact, in 2012, more than 90 percent of those who voted early at that 
precinct were African American, and the new polling place is not 
accessible by public transportation. 

These are just a few examples from a long list of discriminatory 
voting changes demonstrating the urgent need to close the hole in 
the safety net caused by the Shelby decision. 

Now to turn to what we need. It is worth remind us that the Vot-
ing Rights Act emanates from the authority given solely to this 
Congress by the Framers of the 14th and 15th Amendments to pro-
tect against discrimination in voting. As Congress recognized when 
it first enacted and on four occasions reauthorized the Act, neither 
Section 2 nor Section 3 are sufficient to fulfill that obligation. 

First, voters need notice. This allows voters to learn in a timely 
fashion about electoral changes that may be discriminatory. Section 
4 of this proposed bill provides notice, transparency, and informa-
tion for all voters. 

Second, voters need a way to stop discrimination before it hap-
pens. Litigation after a polling place has been eliminated and 
scores of voters are left without a place to vote can only ever par-
tially remedy the harm. You can put a worker back in a job. You 
can put a tenant back in an apartment. But you cannot place a 
candidate into office even after voter discrimination has been prov-
en. Section 3 and Section 6 address this reality. 

And litigation is costly to both the parties and the courts. In fact, 
this Congress made the judgment in the Voting Rights Act to pro-
tect minority voting in a way that does not always require litiga-
tion, just as Congress did in passing other civil rights laws such 
as Title VII and the Fair Housing Act. 

Third, the burden of proving that a proposed voting change does 
not discriminate should be returned to jurisdictions rather than 
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placed on the voter. Preclearance does that. The current provisions 
of Sections 2 and 3 do not. 

We take no pleasure in what has unfolded since the Shelby 
County decision. The Legal Defense Fund, like many others, is pre-
pared to fight on behalf of voters facing these challenges. But even 
we cannot keep up with the pace of voting changes taking place. 
This means that voters are left on their own to protect their most 
sacred right as citizens. 

More importantly, we reject the notion that the right to vote 
should be premised on a voter’s ability to find a lawyer and file a 
lawsuit. This is America, and we can and must do better. Our cli-
ents, the plaintiffs in the Shelby County, Alabama case, are here 
in this room today precisely because of their strong and unwaver-
ing belief in the democratic principles of this country. This bill is 
a measured effort to address voting discrimination based on cur-
rent data and reflects current needs as the Court in Shelby ad-
vised. And I urge this Committee and Congress to promptly pass 
this voting rights amendment. 

Thank you. 
[The prepared statement of Sherrilyn Ifill appears as a submis-

sion for the record.] 
Chairman LEAHY. Well, thank you very much. I find this testi-

mony interesting, especially coming from a State that works very 
hard at making early voting available, making voting accessible 
and easy for everybody in all sections of our State. The idea of clos-
ing voting booths and moving them 25 miles is something that I 
just—well, we would not understand it in our State. Perhaps it is 
understandable in others. 

Reverend Johnson, in Shelby County, the Supreme Court ele-
vated the novel concept of equal sovereignty of the States over the 
rights of American to vote free from racial discrimination. Do you 
believe that that principle of equal sovereignty trumps the prin-
ciple that every American is entitled to exercise their right to vote 
free from racial discrimination? 

Reverend JOHNSON. I believe that the right to vote in this coun-
try is the cornerstone of our democracy. It is the well from which 
we search for the common good, that we sort in the public market-
place for that which we want for our communities. And I believe 
that we have litigated this through war and through Reconstruc-
tion and through a civil rights movement, and we are engaged in 
rethinking about this now. And there is serious, compelling interest 
for continued Federal protection through the Voting Rights Act and 
through the extraordinary remedies it provides as well as the pro-
phylactic measures that prevent discriminatory impacts from tak-
ing place in the first place. 

Chairman LEAHY. How do you respond to those who say it is un-
fair to the State of Georgia for its voting changes to be subject to 
greater Federal scrutiny? 

Reverend JOHNSON. Well, I respond like this: Between 2000 and 
2013, there were 148 Section 5 objections, violations that were re-
corded not just in Georgia and Texas but in 29 States. But Georgia 
and Texas lead the pack with the worst record. 

I want to be clear that this is a problem not with just racism and 
sexism and xenophobism and all the other ‘‘isms.’’ They are con-
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structed legally. They are socially maintained. There are economic 
benefits, and it is politically expedient. But this is not a Southern 
problem. This is not a Southern problem. 

Now, Vermont and Iowa certainly did not have any violations 
during that period. But this is a problem of power. Racism is not 
about hate. That is a byproduct of it. Racism is about power, who 
gets what, when, where and how. And in many of these places, like 
Randolph County, Georgia, Section 2 would have been ineffective. 
We would have never known about that change. It was in a closed- 
door meeting, and it was a unanimous vote of that Board of Elec-
tions, and Section 2 would have done nothing about that at all. 

Chairman LEAHY. Let me go to Senator Garcia for a moment. In 
LULAC v. Perry, Justice Kennedy described the Texas Legislature’s 
treatment of Latino voters in the post-2000 census redistricting by 
observing, and I am quoting Justice Kennedy now: ‘‘The State took 
away the Latinos’ electoral opportunity because Latinos were about 
to exercise it. This bears the mark of intentional discrimination 
that could give rise to an equal protection violation.’’ 

Now, is that kind of voting discrimination which the Supreme 
Court condemned as recently as 2006 still prevalent in your State 
of Texas? And if so, do we need the Voting Rights Act Amendment 
to protect against it? 

Ms. GARCIA. Mr. Chairman, as I said in my remarks, I mean, the 
classic case is the Galveston—I mean the city of Pasadena case. 
This is a case where the mayor appointed the committee. The com-
mittee said no to a charter change. The public hearings said no. 
But he proceeded, and he proceeded simply because he saw that 
four of the districts had majority Latino populations. He has seen 
that two veterans, Latinos, come home and decide that they want-
ed to fully engage in the political process, run for office, and get 
elected. This was historic for this city. When he saw the political 
power was changing, he then wanted to make the change and de-
velop the hybrid system that he ramrodded and changed two dis-
tricts—two elections by district to two at-large. This is exactly the 
classic case that Justice Kennedy is talking about. When the offi-
cial sees that the power is coming, they want to do something to 
stop it. 

Chairman LEAHY. Thank you. 
Ms. GARCIA. And you cannot stop that later. You need to do it 

before, so that the harm cannot occur. 
Chairman LEAHY. That was going to be my next question. Thank 

you. 
Ms. Ifill, can you tell me whether Section 2 is an adequate rem-

edy for contemporary voting discrimination? 
Ms. IFILL. Section 2 is one piece of the safety net that was cre-

ated by the Voting Rights Act. It is not in and of itself sufficient 
any more than Section 5 alone was sufficient, any more than the 
ability to appoint election observers is sufficient. All of the pieces 
work together to provide a safety net. 

In many ways, the perfect example is the Galveston case that 
Senator Garcia just talked about. In fact, it was me 20 or so years 
ago that litigated the Section 2 case that created the district that 
for the first time allowed African Americans and Latinos to serve 
as justices of the peace and constables in Galveston County. And 
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as a result of that case, we had people in office for the first time 
from those communities. 

But now, since the Shelby case, Galveston County has decided to 
eliminate those very seats that we litigated and won under Section 
2 20 years ago. So this to me is the perfect example of why Section 
2 is not sufficient. 

Chairman LEAHY. Thank you. My time has expired. I would yield 
to Senator Sessions. 

Senator SESSIONS. Thank you, Mr. Chairman. This is an impor-
tant hearing. The right to vote, as you say, Dr. Johnson, is the cor-
nerstone of the Republic. Every citizen is entitled to vote and 
should be entitled to vote if they meet the basic qualifications of 
the franchise. 

I grew up in an area in the State of Alabama where there was 
systematic discrimination. I remember as a teenager a march oc-
curred in my small town, and the signs were held by young chil-
dren that said, ‘‘Let our fathers and mothers vote.’’ I still remember 
that very vividly. Richard Valeriani, CBS News, was there. I re-
member seeing him on that occasion. And it is the kind of thing 
that we all feel badly about, and that is why the Voting Rights Act 
was passed. It had universal provisions. It had extraordinary provi-
sions. The extraordinary provision was that there would be a law 
that required that before any change whatsoever could occur in any 
voting procedure, it had to be preapproved, precleared by the U.S. 
Department of Justice. And that was based on the fact of the estab-
lished proof of the systematic discrimination at that time. 

It was always perceived to be an extraordinary remedy that 
would not be continued indefinitely, and the goal and the hope was 
it would reach a state where that would not continue and that pro-
vision would not have to be utilized. 

I voted for the Voting Rights Act extension 8 years ago in this 
Congress, but I knew then that Section 5 was problematic, and it 
was difficult for me to—I wrestled with that because I felt that the 
South had made extraordinary progress. The Secretary of State in 
Georgia wrote a letter, just said, ‘‘The Voting Rights Act is still in-
tact, and it is my duty to enforce it. I have full faith that the State 
of Georgia will continue to abide by it. The proposed legislation ig-
nores the tremendous progress that Georgia and the rest of the Na-
tion has made in the past 50 years and seeks to reinstate an out-
dated and obsolete formula.’’ And this is basically what the Su-
preme Court held. 

Now, will there arise disputes that impact in some way the right 
of an individual, particularly minority individual, to vote? Yes, 
there will. Some of these are deliberate, and others may be inad-
vertent. But, regardless, it has that impact. 

Now, Mr. Carvin, you have studied this. You have heard Senator 
Garcia explain a case or two. We have heard, I believe, Mr. John-
son talk about a school board situation where a district was altered 
to eliminate the possibility of an African American being elected. 
Do we need the extraordinary remedy of Section 5? Or could those 
circumstances be handled effectively under Section 2 as the normal 
law of America would intend and has done normally throughout 
the history of the Republic? 

Mr. CARVIN. Yes, thank you, Senator. I actually think—— 
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Senator SESSIONS. Is your speakerphone on there? 
Mr. CARVIN. I think the examples that have been offered up actu-

ally confirm the effectiveness of Section 2. We were told about a 
situation in Pasadena involving at-large elections. If anyone re-
members the 1982 debates about amending Section 2, the principal 
purpose was to eliminate these at-large sections throughout the 
South, and it was incredibly effective in doing so. 

Section 5, on the other hand, had basically nothing to do with 
eliminating these at-large systems for two reasons. 

One is Section 5 only gets at changes. So if you had an at-large 
system, you were not going to change. You needed something to at-
tack, and that was Section 2, and also a complicated issue involv-
ing retrogression. 

The other example that has been offered up is Galveston, involv-
ing justices of the peace, but as Ms. Ifill pointed out, the reason 
we have a justice of the peace has nothing to do with Section 5. 
It is her Section 2 lawsuit. And nobody can tell me that a lawsuit 
that was perfectly viable when it was brought is no longer for some 
reason viable in 2014. 

So, yes, that is the basic point. Section 2 works. It addresses all 
of these problems we have heard about. No one has seen any dimi-
nution in minority turnout or participation in the wake of various 
challenges to Section 5. 

And the final point I will make, with no insult to your native 
State, when we were in Shelby County, Alabama was held up as 
the worst example, and obviously it has a very unfortunate history 
in terms of race relations, but Alabama would not be covered under 
the formula proposed by S. 1945. So what they need to explain to 
the four States that are covered is that they are so materially dif-
ferent from States like Alabama with their unfortunate history 
that, while Alabama can be trusted to be regulated under Section 
2 alone, for some reason these four States cannot be. 

Chairman LEAHY. Thank you—— 
Senator SESSIONS. Well, Mr. Chairman, just to say Alabama has 

more—at least a few years ago, more African American elected offi-
cials than any other State in America. And we have made tremen-
dous progress. We will not accept racial discrimination and voting 
discrimination in our State, and the Federal Government is also 
there and prepared to step in. 

Chairman LEAHY. You actually have more African American 
elected officials in your State than we do in the State of Vermont, 
but there may be different reasons. 

[Laughter.] 
Chairman LEAHY. We are going to try to stay on—sorry. We are 

going to try to stay on time, and I am going to yield now to Senator 
Klobuchar, and she will take the gavel at this point. 

Senator KLOBUCHAR [presiding]. Thank you very much. Thank 
you, all of you, for being here for this important decision. I am 
troubled by the Supreme Court’s Shelby County decision. As many 
of our witnesses testified today, there are, sadly, too many in-
stances where voters face intentional discrimination at the ballot 
box. 

Part of this is I come from a State where we pride ourselves in 
one of the highest voter turnouts in every single election with our 



17 

same-day registration. We also are very proud of the fact that we 
have some of the biggest refugee populations for Somali and 
Hmong immigrants who have come to our State and have been able 
to get involved in the political process very easily and are now 
serving in the city councils and at the State legislature. So I have 
seen how this can work, and I have seen what happens when peo-
ple are encouraged to vote and how this is good for a political sys-
tem. 

My questions, of course, are focused on how we can get the data 
that we need to update this law, and I think one of the most impor-
tant reasons that we need to update the Voting Rights Act for the 
21st century is that Section 2 truly cannot do all of the work. You 
can still try to prove voting discrimination in court, but that often 
happens, as has been pointed out, after the fact. After an election 
is already over, that does not do any good for the people who have 
already been unfairly denied the right to vote. 

Ms. Ifill, I guess I would start with you. Why do you think it is 
important that we update our standards for preclearance of 
changes that impact voting rights? And what are the benefits of 
updating both Section 3 and Section 4? 

Ms. IFILL. Well, the Supreme Court in the Shelby case made very 
clear that it expected this Congress to rely on current data and to 
respond to current needs. And what this bill does is precisely that. 
In fact, I would take issue with the contention that there are cer-
tain States that are covered or not covered. This bill is not a geo-
graphic bill. It does not cover any one State. It sets out a provision 
that says that in a 15-year period a State or a jurisdiction will be 
covered if they have a certain number of violations. 

Senator KLOBUCHAR. Right. And it is five, right? 
Ms. IFILL. Five in a State and—— 
Senator KLOBUCHAR. And I think for anyone watching this at 

home on C-SPAN, it is an opportunity to explain this. It does 
not—— 

Ms. IFILL. Yes, so it is five violations over a 15-year period for 
a State. 

Senator KLOBUCHAR. And for a city? 
Ms. IFILL. And for a local jurisdiction, three violations. And so es-

sentially it is a rolling formula which continues over time and con-
tinues to update itself. So a jurisdiction is not covered unless, in 
fact, they have those violations over the prior 15-year period. And 
what that means is that it is not geographically set in stone. A ju-
risdiction is only covered if they have violated the Voting Rights 
Act, violated the Constitution in some way. 

And so this updated formula actually is nationwide. It is not tar-
geted at the South or at any particular jurisdiction. But, of course, 
we cannot wipe clean the reality of what a jurisdiction has done 
over the past 15 years. And so there may be States that fall into 
the formula as currently stated, but that is different than saying 
that the bill is targeted at particular States or jurisdictions. 

Senator KLOBUCHAR. All right. 
Ms. IFILL. Now, Section 2 is insufficient simply because Section 

2, as you said, requires you to litigate over the course of years, the 
election goes forward. That is very different from a formula that 
before the discrimination happens, stops the discrimination from 
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happening, requires that close look, and requires preclearance from 
the Federal authority. 

Senator KLOBUCHAR. Exactly. And why don’t we talk maybe with 
you, Ms. Garcia. Thank you for being here. I am really concerned 
that a number of States have moved to restrict access to voting 
since the Shelby case. In some of the cases like in Texas and Flor-
ida, officials have tried to move forward with changes that courts 
actually previously found to be discriminatory. 

It seems to me that trying to enact changes that courts have 
found to be discriminatory clearly goes against the spirit of our de-
mocracy. We should be protecting people’s rights and making it 
easier to vote. Why do you think these changes have been put in 
place in Texas? 

Ms. GARCIA. Well, I think that the Attorney General acted very 
quickly, as I said in my opening remarks. I think, quite frankly, 
it is—you know, congratulations. I mean, you may be number one 
in voter participation, but Texas, regrettably, is 42nd in voter reg-
istration and 51st in voter turnout. So I would submit that part of 
the problem is because of some of the barriers and some of the im-
pediments that we do have. And I think that is why we need this 
modernization of the Voting Rights Act to make sure that we can 
truly address today’s challenges. 

Senator KLOBUCHAR. All right. And why are people doing this? 
Do you think they just think it is to their election advantage if they 
do not let everyone vote? I am trying to understand it. 

Ms. GARCIA. Well, I think, you know, the examples that I have 
given, it is really just a shifting of the demographics, a shifting of 
the power, and it goes back to what one of the other witnesses said. 
It is really about power. And when you have a mayor that can see 
that two Latinos have been elected and maybe the next time it will 
be four and there will be a majority, then they want to make the 
change. So I think it is about the balance of power, and it is about 
not embracing the demographic changes, not only in the State of 
Texas, but in the country as a whole. 

Senator KLOBUCHAR. Thank you very much. 
I believe Senator Grassley is going next. 
Senator GRASSLEY. Thank you, Senator Klobuchar. 
I am going to ask my first question of Mr. Carvin. We have heard 

testimony that ‘‘Section 2 litigation occurs only after the fact when 
the beneficiaries of an illegal voting scheme have been elected with 
the advantages of incumbency.’’ 

We have also heard that Section 5 preclearance is more efficient 
and less burdensome than Section 2 litigation and that Section 2 
does not capture discrimination that is not identified and blocked 
by Section 5. 

So to you, are these statements accurate? 
Mr. CARVIN. No, Senator, they are not at all. The notion that 

Section 2 cannot deal with problems prior to an election is just a 
complete myth. The NAACP and a number of groups have been in-
volved in multiple litigation where you have tried to either stop a 
redistricting plan or a voting change prior to the election. I think 
Texas, Senator Garcia’s native State, might be the best example. 
There, the Section 2 court actually entered a remedy and resolved 
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the redistricting issue 8 months before the Section 5 court in D.C. 
even got around to it. 

So that is just one example of where Section 5 is actually lagging 
well behind Section 2. But, no, you do exactly the same thing under 
Section 2 that you do under Section 5. You say, ‘‘Will moving the 
polling place make it more difficult to be accessed by minority vot-
ers? Will the redistricting plan dilute minority votes?’’ It is all 
based on prospective statistical projections, and no one can produce 
examples of where courts have just sat around and said, ‘‘Okay, let 
us let two or three elections go before we act on this.’’ There is not 
a redistricting dispute in this country that was not resolved, if 
timely brought, prior to the upcoming elections. 

Senator GRASSLEY. Another question for you. It has been re-
ported that the bill would not affect State requirements that voters 
produce voter ID in order to vote. Is this a correct reading of the 
bill? 

Mr. CARVIN. Oh, no. That is entirely incorrect. I mean, obviously 
one of the principal motivations for bringing people back under-
neath the Section 5 regime is to have the Justice Department, as 
we have heard today, preclear these things. Attorney General Hold-
er has made it clear that he equates voter ID requirements with 
discriminatory poll taxes, and the Justice Department has taken 
the firm position that any kind of ballot integrity effort along those 
lines is somehow violative of the law. 

So, no, bringing people back into the Section 5 regime will make 
voter ID very much on the table, and the Justice Department will 
vigorously oppose it. 

Also, of course, Section 2 will be available to the Justice Depart-
ment and private litigants who are currently litigating voter ID 
cases throughout the country from North Carolina to Washington. 
And Section 5 is particularly difficult for submitting jurisdictions 
just because of the time that is involved. They either have to go 
to the Attorney General, who is unalterably opposed to voter ID, 
or they have to go to court. I believe the State of South Carolina 
spent $3 million to have their voter ID law blessed by the three- 
judge court in D.C. So whichever way you look at it, there will be 
severe burdens on any State that thinks that voter ID is an impor-
tant effort to ensure ballot integrity and exclude unqualified voters. 

Senator GRASSLEY. Dr. Thernstrom, I would like to ask you about 
The Washington Post recently editorializing that political polariza-
tion and partisan conflict is now so deep that radical changes to re-
districting might need to be considered. One of their suggested 
changes is a return to at-large or multi-member congressional dis-
tricts, but they noted that the Voting Rights Act presents an obsta-
cle to that plan. 

Do you think that the Voting Rights Act deepens political polar-
ization through its redistricting requirements? And if so, what 
should we do about that? 

Ms. THERNSTROM. Thank you, and can I just say before answer-
ing your question that Ms. Ifill suggested that I thought all voting 
discrimination was a thing of the past. I did not say that. I simply 
said the permanent provisions provide ample protection against 
electoral discrimination. And that statement acknowledges the fact 
that there is still electoral discrimination. 
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Now, as to The Washington Post editorial, which I may or may 
not have read—I am not sure—look—I am sorry. Can you restate 
the question? 

Senator GRASSLEY. Yes. Do you think the Voting Rights Act 
deepens political polarization through its redistricting require-
ments? And if so, what should we do about that? And they sug-
gested that we ought to—that a possible solution would be multi- 
member districts. 

Ms. THERNSTROM. Right. You know, once upon a time, in the pro-
gressive era in this country, at-large voting and multi-member dis-
tricts were considered a progressive reform, good government re-
form. They are legitimate ways of conducting elections. Are they 
disadvantageous to minority voters who, if they have safe majority 
minority districts, can be sure of electing the candidate of their 
choice? Yes. And those districts, those designer districts that re-
serve legislative seats for minority candidates, yes, they have 
worked to elect black and Latino candidates. So they worked as de-
signed. And the at-large district candidates do not have a safe con-
stituency, and so, sure, the at-large districts, which have barely 
survived the enforcement of the Voting Rights Act, are disadvanta-
geous to minority voters if you think that these race-based districts 
are a good thing simply because they do assure the election of mi-
nority candidates. And you ignore the downside of those districts 
which really make those black candidates—throw them to the side-
lines of American politics because they do not have to put together 
biracial coalitions which would enable them—which would enable 
minority office holders in those districts to move up the political 
ladder and run, for instance, statewide. 

So, you know, this is a complicated issue. That is my bottom line. 
But I do not happen to like those racially gerrymandered districts 
in part because I think they do a disservice to black voters and 
black candidates. And that race-based districting in itself does po-
larize American politics. 

Senator KLOBUCHAR. Thank you. Thank you, Senator Grassley. 
I know you want to respond, Dr. Johnson, and I will ask you in 
the second round to respond. All right? 

Reverend JOHNSON. Sure. 
Senator KLOBUCHAR. And I wanted to acknowledge two Members 

of the House that are over here visiting, and we really appreciate 
their leadership on this issue, Congressman Bobby Scott and Con-
gresswoman Sheila Jackson Lee, and we thank you for being here. 

Senator Franken. 
Senator FRANKEN. Thank you, Madam Chair. 
I believe that the Voting Rights Act is one of the greatest 

achievements of the civil rights movement. It passed with incred-
ible effort. And we must make sure that we fulfill Congress’ long-
standing bipartisan commitment to provide equal access to the bal-
lot, and I share Chairman Leahy’s conviction that it is time for 
Congress to act to strengthen and update the original Voting 
Rights Act. And I am a proud cosponsor of the Voting Rights 
Amendment Act, and I am optimistic that on this first anniversary 
of the Shelby County decision that we can come together to ensure 
that the promise of the 15th Amendment is made real for all Amer-
icans. 
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Ms. Ifill, in your testimony you discuss the preclearance frame-
work. In 1965, Congress enacted this requirement because relying 
on litigation to enforce the right to vote just was not working. Liti-
gation takes a long time, and it often begins only after a discrimi-
natory voting practice has already been initiated. Congress can cer-
tainly continue to believe that the preclearance system was impor-
tant because it reauthorized the Voting Rights Act four times with 
broad bipartisan support with Section 5. 

Mr. Carvin states in his testimony, and I am going to quote: 
‘‘This is not to say that racial discrimination in voting has ended, 
any more than it has ceased in employment, higher education, or 
housing. It is to say that Section 2, particularly given its extremely 
expansive ‘results’ prohibition, is more than adequate to address 
any unconstitutional discrimination. Just as Title VII’s prohibition 
against discriminatory ‘effects’ in employment and Title VI’s prohi-
bition against higher education discrimination and Title VIII’s pro-
hibition against housing discrimination do not need to be supple-
mented by Section 5 . . .’’ 

It seems to me that, yes, in some cases Section 2 has worked. 
There is no question about that. But my question, Ms. Ifill, is: Has 
there not been a redistricting case that was not resolved before the 
election? And isn’t that kind of the point here? 

Ms. IFILL. Well, Senator Franken, thank you. There have been 
many. I am not sure where Mr. Carvin has been litigating Section 
2 cases, but where I have been litigating Section 2 cases—and 
these cases take an incredible amount of time and resources to liti-
gate and to put together. And, in fact, very often the litigation 
takes years—years—to resolve. And without a preliminary injunc-
tion, holding the status quo, which very rarely is granted, in fact, 
elections do go forward during the course of Section 2 litigation. 

It is interesting because, in fact, even jurisdictions in many ways 
would rather avoid the cost of litigation than the minimal de mini-
mis course of amount of preclearance—that preclearance requires. 

This past year, the city of Evergreen in Alabama was required 
by a Federal district judge to be bailed into preclearance, meaning 
that for changes related to mayoral and municipal elections, they 
will have to get approval for those changes as a result of the find-
ings of the district court. And the city of Evergreen actually wel-
comed that order. They said they welcomed the opportunity to en-
gage in preclearance rather than have the expense of litigation on 
the back end. And Congress made that decision, just as they have 
made in Title VII, which also has an administrative regime, just 
as they have under the Fair Housing Act, which also has an ad-
ministrative regime, to create an administrative regime under the 
Voting Rights Act so that all claims do not have to be litigated, all 
claims do not have to be subjected to the expense and the time and 
the contentiousness of litigation, and can be resolved through the 
preclearance process. 

Senator FRANKEN. Thank you, and that seems to be the point 
here. And the implication that we have heard is that you do not 
need Section 5 here, that Section 2 just takes care of this. And that 
is just not the reality. And there seems to be some acknowledgment 
that there still is some discrimination left in voting rights, but that 
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it is not as bad as it used to be. But what seems to be the implica-
tion is it would be okay if it was a little worse. 

I think we need Section 5. Thank you, Madam Chair. 
Senator KLOBUCHAR. Thank you very much, Senator Franken. 
Senator Cornyn. 
Senator CORNYN. I would say to my colleague from Minnesota, 

if he thinks this provision is a good one, it should apply to Min-
nesota, it should apply to Vermont, it should apply to the entire 
country, because it only applies to four States under the current 
formula, and—— 

Senator FRANKEN. May I ask—— 
Senator CORNYN. You may not. You may not. 
Senator FRANKEN. Would you yield for a question? 
Senator CORNYN. And—— 
Senator FRANKEN. Okay. 
Senator CORNYN [continuing]. it imposes a presumption of guilt 

that is not borne out certainly by the evidence. And I would say 
that the statement that support for the Voting Rights Act has been 
bipartisan is absolutely true. It was signed into law by a Texan, 
Lyndon Johnson, and it has enjoyed bipartisan support through its 
history. But I would say that bipartisanship or lack of partisanship 
is at risk in the way that this legislation has been framed. 

Mr. Carvin, it is still true that an act repugnant to the Constitu-
tion is void. The Supreme Court has been pretty clear about that. 

Mr. CARVIN. Yes, that is a truism. 
Senator CORNYN. And do you believe that this proposal, this bill 

that we are discussing today is unconstitutional? 
Mr. CARVIN. Yes, I do, for essentially the same reasons that the 

Court in Shelby County struck down the 2006 effort to expand Sec-
tion 5. 

Senator CORNYN. And I believe you said that this legislation is 
not designed just to overturn legislatively the Shelby County deci-
sion; it goes much farther. Could you explain what you mean by 
that? 

Mr. CARVIN. Yes. Well, there are two key provisions. One is it 
does not just adjust the coverage formula, as you note. The most, 
I think, clearly unconstitutional provision is revising the judicial 
preclearance Section 3(c), and under that provision, if a State or 
political subdivision has violated any Federal law that has a non-
discrimination component in it—the National Voter Registration 
Act, for example—even if the violation has absolutely nothing to do 
with discrimination, a Federal court can keep them in preclearance 
essentially as long as it wants. 

So, for example, I was involved in this case in Florida where, 
amazingly, the Eleventh Circuit found that the NVRA prohibits 
States from excluding non-citizens from the voting rolls, even 
though they were using the Department of Homeland Security’s 
data base, even though the accuracy of excluding these people was 
uncontested. Many of them had admitted that they were non-citi-
zens. They, nonetheless, found that the NVRA prohibited keeping 
them off the voting rolls even though the NVRA makes it a felony 
for a non-citizen to register or to vote. 

So one absurd decision like that involving a statute having noth-
ing to do, really, with racial and ethnic discrimination enables the 



23 

Court to subject an entire State to preclearance for the foreseeable 
future. 

Senator CORNYN. Do you know whether the Department of Jus-
tice requires a photo identification before you are admitted into 
that building? 

Mr. CARVIN. Yes. You cannot get into a court or the Justice De-
partment absent photo ID. 

Senator CORNYN. And yet this Attorney General and this Justice 
Department takes the position that even a free identification issued 
by the State of Texas somehow is discriminatory. Isn’t that their 
position? 

Mr. CARVIN. Yes, and that has been their consistent position. It 
is their consistent position which they are now seeking to advocate 
under Section 2. 

Just contrary to this myth that I think has been bandied about 
during this hearing, Section 5 courts take evidence, Section 5 
courts require witnesses, and it is just as voluminous as Section 2. 
What you may get is what they had in Texas, for example, where 
the burdens shift, where everybody sort of threw up their hands 
and said, ‘‘Well, we do not really know if this affects minorities.’’ 
The State would lose in those circumstances, where they would not 
lose in Section 2. 

Senator CORNYN. Well, essentially this bill imposes a presump-
tion of guilt, and the jurisdiction affected would have to come into 
court and disprove this presumption. But I would just say that in 
1964 the voting rate for non-whites in the South was 20 to 35 per-
centage points lower than it was in the rest of the country, thus 
the need for the Civil Rights Act of 1964. Yet in 2012, blacks voted 
at a higher rate in the South than for the rest of the country. 

Now, in Texas, contrary to what my friend Senator Garcia has 
suggested, the black voter turnout rate is substantially higher than 
for people that look like me. Indeed, blacks registered and voted at 
higher rates than whites in Texas in every Federal election from 
1996 to 2004. 

So, you know, rather than suggesting that the States that have 
come so far, thankfully, in remedying past discrimination when it 
comes to voting rights, the suggestion made in this legislation is we 
need to presume that four States that would be covered by the for-
mula are guilty until they can prove their innocence, in spite of the 
fact that this law proposed is clearly unconstitutional under the 
Supreme Court’s precedents. 

So I hope we will stay with our previous commitment to non-
partisanship when it comes to vindicating voting rights, that we 
will actually take a moment to celebrate the great advances that 
have been made in this country, not to suggest, as Dr. Johnson 
said, that discrimination does not still exist. When it does, there 
are tools available, and we are all committed on a bipartisan basis 
to use those tools whenever and wherever we can to vindicate the 
right of each and every American citizen to cast a ballot for their 
chosen candidate. 

Senator KLOBUCHAR. Thank you very much, Senator Cornyn. 
Senator Franken, you wanted half a minute. And then we go to 

Senator Coons. 
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Senator FRANKEN. Yes, I will make this as short as I can. My 
good friend Senator Cornyn—and he is a friend—said would I be 
voting for this if Minnesota were covered by this. Every State is 
covered by this. In this formula—— 

Senator CORNYN. Madam Chairman, that is false. 
Senator FRANKEN [continuing]. It would apply to any State that 

has had five violations in the last 15 years. If you violate the law— 
any State—if you violate the law five times, you will be subject 
under this for preclearance, no matter which State you are. So I 
am voting for a law that Minnesota would be subject to, that Utah 
would be subject to, that Illinois, Rhode Island, Delaware, Con-
necticut, and Hawaii would be subject to. 

Senator CORNYN. Madam Chairman? 
Senator KLOBUCHAR. Senator Cornyn. 
Senator CORNYN. That is demonstrably false. The formula would 

not apply to any—to 46 States. And so Section 2 is clearly okay for 
those 46 States, while 4 States are presumed to be guilty and 
would have to go to court or go before the Attorney General and 
disprove any intent to discriminate. And so I certainly disagree 
with my colleague—— 

Senator KLOBUCHAR. You know what? I think, Senator Cornyn, 
you two are having a dispute, and I would like to resolve this with 
our experts, and I think Senator Coons is next, and maybe he can 
shed some light on this in his questions. Thank you. 

Senator COONS. Thank you. Thank you very much. 
Ms. Ifill, I would be grateful if you would help shed some light 

on this. My view is that as a cosponsor of the Voting Rights 
Amendment Act, it does have a nationwide impact, and it does take 
up the challenge of Shelby County in crafting an appropriately 
modernized formula. Preclearance is still necessary. I think this 
conclusion is demonstrated by the city of Evergreen, Alabama, 
which was recently bailed into preclearance under Section 3(c) of 
the VRA for just the sort of discrimination that the Shelby County 
majority concluded the Nation is largely free from today, I think 
incorrectly. 

Why isn’t Section 3(c) bail-in sufficient to identify jurisdictions 
for which preclearance is appropriate? And what is the scope and 
reach of the formula proposed in the Voting Rights Amendment 
Act? 

Ms. IFILL. Well, let me return again to the nationwide applica-
tion of this law. This is becoming something of a bait-and-switch. 
The Supreme Court’s decision in the Shelby case was very much fo-
cused on the idea that you could not mark certain States based on 
data that the Court thought was too old, and the Court said that 
we needed current data based on current needs and invited Con-
gress to draft a new formula. 

There is now a new formula. That formula requires the focus on 
current data and current needs by creating a rolling formula that 
looks at the prior 15 years. It does not look at the prior 15 years 
for any particular one State or another. It covers from New York 
to Florida. Every State and every local jurisdiction is covered by 
the same formula. 

As I said earlier, we simply cannot wipe out the past. If a State 
in the past 15 years has violated the law, then those violations 
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count toward that 15-year requirement. And if Texas happens to be 
one of those States, that is because Texas violated the law, not be-
cause the U.S. Congress is targeting Texas. 

The second thing I would say about preclearance—and you raised 
the city of Evergreen, which I spoke about I think before you came 
in—the current bail-in law occurs after litigation, so it is the same 
issue of having to find the case, find the resources, litigate the 
case, and then bail-in is a remedy that a court can order. Bail-in 
is always limited to the particular kind of challenge and the find-
ings that the district court made in that case and limited in time 
as well. 

I find it disturbing, and I think that all of us should as Ameri-
cans, if we are premising the idea that the protection of the right 
to vote should be based on the ability to find a lawyer and file a 
lawsuit. This Congress was given the sacred obligation under the 
14th and 15th Amendments to the Constitution to protect against 
voting discrimination. And Congress in the Voting Rights Act has 
created a network of ways in which that protection can happen. 

One way is Section 2, which, when it occurs, can be quite effec-
tive. But another way is Section 5, which is preclearance, designed 
to avoid the difficulties of litigation and to get at discrimination be-
fore it happens. 

Senator COONS. Ms. Ifill, if I might on one other point, it has 
been suggested by some today that this bill does not reflect com-
promise, that it is frankly a liberal wish list that includes every-
body possible remedy that the left might be seeking, and that it is 
not the result of compromise. I do not see that as accurate, but 
could you help fill in some of those details? 

Ms. IFILL. Well, in fact, that is true. There was reference earlier 
to voter ID laws. This bill, frankly, assiduously walks around voter 
ID laws. It does not count denials of preclearance of voter ID laws. 
It does not count findings under Section 2, a Section 2 violation of 
voter ID laws as a violation that can count toward the five or the 
three for preclearance. 

What that means is that only findings that a voter ID law was 
created with the intention of discriminating against minority voters 
can count toward a jurisdiction’s violation, and I would hope that 
everyone in this room and in this country would be deeply con-
cerned about a finding by a Federal court that a voter ID law had 
been created with the intention of discriminating against minority 
voters. 

Senator COONS. A last question, if might, to Reverend Dr. John-
son. We are meeting today in a Senate building named for Everett 
Dirksen, a Senator of Illinois. I think anyone who knows their his-
tory knows that he played an absolutely central role in the enact-
ment of the 1964 Civil Rights Act. In fact, I think one of the things 
of which the Republican Party has long justifiably been proud is 
the central role that Republican legislators played in the enactment 
of landmark civil rights legislation in the last century. Yet today 
we seem to see a partisan divide on this Voting Rights Amendment 
Act when previous VRAs had been broadly bipartisan in their sup-
port. 

Why do you think that this has become a partisan issue? 
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Reverend JOHNSON. Very good question, especially considering 
the fact that every reauthorization of this important Act has been 
by a Republican President. This should not be a partisan issue, the 
right to vote, and it is sacred, as Ms. Ifill suggested. It was paid 
for with the blood, sweat, and tears of so many. But there is a larg-
er historical point that needs to be made. If the Voting Rights Act 
is not modernized, then you are effectively ending the Second Re-
construction of this United States. And there is a reason in Georgia 
why we have to put an asterisk beside the names of elected Rep-
resentatives. We say they are ‘‘since Reconstruction.’’ We have been 
here before. After Reconstruction, across the South over 625 per-
sons were elected to Congress, including Jefferson Long from 
Macon, who was the first African American to speak in this Con-
gress as a Representative. 

And so how do you get from 625 after the Civil War during that 
period of Reconstruction? You get there through Federal protection. 
When that Federal protection was withdrawn, then those elected 
Representatives disappeared because of the persistent nature of 
race as a problem in this country. 

And so we are seeing extraordinary success under the Voting 
Rights Act. I am here today to say let us not take away what has 
worked so well. Let us keep it in place so that we do not repeat 
the mistakes of history and go down a pathway that I think is 
quite dangerous. 

Senator COONS. Well, thank you. The day that we announced the 
introduction of this bill, I was proud to be joined by Republicans 
from the House. I continue to hope and pray that we will be joined 
by Republicans in the Senate in what I think is the result of com-
promise, responsible and reasonable, but absolutely essential re-
sponse to this difficult case of the decision in Shelby County. And 
I think modernizing, strengthening, implementing, and updating 
the Voting Rights Act is absolutely essential for our Nation. Thank 
you for your testimony. 

Thank you, Madam Chair. 
Senator KLOBUCHAR. Thank you very much, Senator Coons. 
Senator Lee. 
Senator LEE. Thank you, Madam Chair. 
Mr. Carvin, I would like to start with you, if that is okay. In your 

written testimony, you explained, citing the Supreme Court’s opin-
ion in Shelby County, that an updated formula like the one in Sen-
ate bill 1945 is only ‘‘an initial prerequisite to a determination that 
exceptional conditions still exist justifying’’ such a formula, an ‘‘ex-
traordinary departure from the traditional course of relations be-
tween the States and the Federal Government.’’ 

Can you help us understand, help explain why it is the case that 
the proposed coverage formula alone is insufficient to determine 
that exceptional circumstances still exist? 

Mr. CARVIN. The exceptional circumstances, Senator, obviously 
being the need for Section 5 preclearance on top of Section 2. We 
have had a lot of debate this morning about whether Section 2 is 
adequate, but the precise question the Supreme Court was asking 
was: Well, if Section 2 is adequate in all these other States, why 
does it somehow become inadequate here? Has Congress identified 
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the kind of intransigent resistance to Section 2 that justifies Sec-
tion 5 in these jurisdictions? 

Now, when you look at the coverage formula in S. 1945, it does 
not even attempt to do that. In other words, it bases its triggering 
formula on whether or not you have been found guilty of a Section 
2 violation. Well, if you have been found guilty of a Section 2 viola-
tion five times in 15 years, then it is a little hard to say Section 
2 is not working in your State. 

They also throw in Section 5. Both Section 5 and Section 2 do 
not relate to constitutional discrimination, which is intentional dis-
crimination. They have a much more demanding standard. You 
cannot do anything with the statistical discriminatory effect or re-
sult. So you are not even looking at places where there has been 
any constitutional violations. 

As I said in my testimony, it is quite possible that a State or a 
political subdivision that has never been found guilty of violating 
the Constitution would nonetheless be designated as a flagrant con-
stitutional violator, which does not make sense. 

Moreover, of course, they count the Attorney General objections. 
Well, the Attorney General, particularly in recent years, has had 
an unblemished track record of objecting to every change, regard-
less of whether or not it in any way was seriously discriminatory. 
I would not view that as a reliable guide to people who are seeking 
to disenfranchise minority voters. I think that it much more re-
flects the fact that Section 5 has this demanding effect standard 
which has been exploited by this Justice Department to eliminate 
very sensible ballot integrity measures, or at least that is suffi-
ciently debatable that you could not designate somebody who Attor-
ney General Holder disagrees with as somehow a constitutional vi-
olator. 

Senator LEE. So when you use the word ‘‘exploited’’ here, I as-
sume you are referring to the fact that the more power we put in 
the hands of the few, perhaps, of the Attorney General of the 
United States or a small handful of officials at the U.S. Depart-
ment of Justice, especially as you are giving them broader stand-
ards to apply, there is a greater risk of manipulation, a greater risk 
that one person might just decide I think this is—I do not like this, 
I am going to stop this, and that could impermissibly intrude on 
the State’s authority to do something, even when the State is not 
actually doing something in violation of the Constitution. 

Mr. CARVIN. The proponents here have been arguing that Section 
5 is fast, faster than Section 2. Well, it is only fast if the Attorney 
General decides something without the basic due process safe-
guards that every State presumably is entitled to, an ability to 
present some evidence to a neutral magistrate. It is the classic Star 
Chamber proceeding. So while you do capture efficiency, you also, 
as you point out, Senator, invest this extraordinary power in a sin-
gle unelected official to invalidate State laws without any oppor-
tunity for judicial review. 

Senator LEE. By the way, why would it ever be appropriate for 
Federal officials to suggest to State or local government officials 
that they could not exclude from the voting rolls those who are not 
citizens? 
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Mr. CARVIN. There is no Federal law that requires that. There 
was a decision by two judges appointed by President Obama that 
rewrote the National Voting Registration Act to produce that genu-
inely absurd result. 

Senator LEE. Okay. Finally, since you testified earlier—after you 
testified earlier as to the adequacy of Section 2 remedies, there are 
those who have suggested in their testimony and in response to 
questions by Members of this Committee that those are, in fact, in-
adequate, that they are not enough. Would you care to respond to 
that? 

Mr. CARVIN. Yes. I have given the specific examples of why Sec-
tion 2 is entirely adequate for those, and then I think there are two 
points that the proponents of this Act need to answer, which is 
why, if preclearance is required in the four States currently cov-
ered, or whatever States subsequently get sucked into it, why 
aren’t they required in the other 46 States? And the next question 
is: If Section 2 even with this extraordinarily broad results stand-
ard is somehow inadequate to protect against voting discrimina-
tion, then why isn’t every civil rights law passed by this body also 
inadequate to prevent discrimination in employment and housing 
and education, which are certainly very important aspects of Amer-
ican life, but we are nonetheless content to have the Title VII’s of 
the world exist without being supplemented with a Section 5-type 
preclearance standard? Why does it work in all of these other areas 
and not work in voting? 

Senator LEE. I see my time has expired. Thank you, Mr. Carvin. 
Thank you, Madam Chair. 

Senator KLOBUCHAR. Thank you very much, Senator Lee. 
Senator Blumenthal. 
Senator BLUMENTHAL. Thank you, Madam Chairman. 
Mr. Carvin, I appreciate your very thoughtful testimony here, 

and we disagree. I happen to support the legislation. But you make 
the point that if the remedy under Section 2 is inadequate for vot-
ing rights, then all of these other remedies in vindicating other 
rights, whether employment, housing, et cetera, would be inad-
equate as well. 

Can’t Congress decide that, for whatever reason, if it is a con-
stitutional reason, that voting rights is a right that has to be vindi-
cated more promptly, that the litigation process that might be sat-
isfactory to vindicate those other rights takes more time and ex-
pense for voting rights, and decide that Section 5 ought to be 
adopted for that reason? 

Mr. CARVIN. I am not saying that the Senate or the House could 
not make distinctions among different kinds of problems and fine 
tune it. For the reasons I will not repeat, I do not think any such 
record has been compiled in the voting context. 

I would also point out that while voting is obviously a very im-
portant right that helps all other participation in democracy, I 
would be loathe if the Congress was to rank order particular areas 
of American life and say voting is more important, for example, 
than employment or housing. While at a certain level that is true, 
I suppose somebody who is unemployed or homeless would not 
agree that discrimination in housing and employment is less impor-
tant than discrimination in voting. 
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Senator BLUMENTHAL. And I am not suggesting that the Con-
gress would be ranking in importance those rights, but simply the 
method to vindicate them might be unsatisfactory for voting rights 
as compared to those other rights. 

Mr. CARVIN. And, again, Senator, yes, that is the kind of empiri-
cally based justification the Senate could come out with. I have not 
seen in any of the commentary either surround this or the 2006 
amendments which suggests that voting discrimination is uniquely 
difficult to prove. And if you think about it from a commonsense 
perspective, particularly in private employment, private housing, 
private education, all of the discriminatory policies and decisions 
are made in private, confidential sessions. But in voting they are 
made public. They have to be made public because you need to tell 
people where to vote and how you will count their vote. So actually 
it is the most transparent of all of these various areas we have 
been discussing and, therefore, the easiest to get at. 

Senator BLUMENTHAL. Well, I think there is some empirical data 
to contradict that argument. As you probably know, in 2013, the 
Brennan Center for Justice found that between 1999 and 2005 
States initiated 262 potentially discriminatory policy changes that 
were withdrawn or suspended by altered submissions in response 
to the Department of Justice’s request for more information, the 
first step in the preclearance procedures. It is hard to believe, hard 
for me to believe anyway, that if the Department of Justice had to 
go to court to challenge every one of those 262 policy changes, they 
would have been successful in preventing—and I stress and under-
score the word ‘‘preventing’’—discriminatory voting practices as 
they have been using Section 5 procedures. So I think there is 
something about those challenges, including the request for infor-
mation, as an enforcement mechanism that has a very profoundly 
important effect. 

Again, comparing rights here, I have no desire or intention to 
rank one as against the other. But as a matter of resources, in ex-
traordinarily complex and massively challenging, resource-inten-
sive cases as voting rights cases often are, couldn’t you see a com-
pelling argument for the preclearance procedure? 

Mr. CARVIN. There is no question if you strip the States of their 
due process rights and presume them guilty that that empowers 
the Justice Department to be much more effective and efficient at 
getting at things that the Justice Department wants to accomplish. 
But as I indicated to Senator Lee, the question is not what does 
the Justice Department want to accomplish; it is whether or not 
these States have engaged in unconstitutional discrimination. Since 
the Nation’s founding, we have presumed the legitimacy of State 
enactments. We would presume under this legislation the legit-
imacy of State enactments in 46 States. So the question then be-
comes: Why is it necessary to presumptively suspend all of these 
laws in these designated areas and not afford them the traditional 
justifications that are afforded to all other defendants in civil litiga-
tion? 

Senator BLUMENTHAL. My time has expired, but I thank you for 
those thoughtful answers. I have no intention or desire to suspend 
the rights—as sovereigns, the rights of States to contest or in any 
way protect their rights. And I happen to believe that this law is 
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one of general applicability, just as criminal laws are. And to sug-
gest otherwise is to say that criminal laws do not apply to all 
Americans simply because all Americans do not break the criminal 
laws. They apply where the law is broken, and I think they are 
laws of general applicability. But I very much appreciate your very 
helpful and forthright responses. Thank you. 

Mr. CARVIN. Thank you. 
Senator KLOBUCHAR. Thank you, Senator Blumenthal. 
Senator Hirono. 
Senator HIRONO. Thank you, Madam Chair. 
All the members of the panel agree that voting discrimination 

still exists, and we do disagree on how to address the problem. And 
the Supreme Court invited Congress to address the problem by up-
dating the coverage formula, and the Supreme Court, I note, main-
tained the principle of preclearance. They did not strike that down. 
They struck down the coverage formula and invited Congress to 
change the coverage formula, which is what this bill does. And to 
say that the formula in this bill is unconstitutional I would say is 
definitely premature. 

We do have Members of the House of Representatives who are 
here, and I note that the companion bill in the House is supported 
in a bipartisan way, and I am hopeful that as we proceed with this 
discussion on this bill that we will be able to come up with a com-
promise, a version or a bill that will do what we need to do to 
maintain our Voting Rights Act and get bipartisan support in that 
regard. 

And I also want to note—and thank you, Ms. Ifill, for being very 
clear that this bill does not punish States for historic discrimina-
tion in any kind of, you know, we are going to designate a par-
ticular State for this treatment, because no county or State is sin-
gled out. And, in fact, the requirement that is in this bill that re-
quires five violations or three violations of Section 2, that seems to 
me a pretty high standard before the preclearance requirements 
kick in. Would you agree with that, Ms. Ifill? 

Ms. IFILL. Indeed I would. I would think that a jurisdiction that 
is able to meet that number actually is on the high side in terms 
of egregious conduct. I think actually this Congress has been quite 
conservative in trying to create a formula that frankly leaves quite 
a bit of leeway there for States and for local jurisdictions. In fact, 
you know, one of those five for a State has to be a statewide viola-
tion. So there are lots of ways in which I think the drafters of this 
bill have tried to be as deferential to Congress as possible, but I 
would also point out again that, with regard to the sovereignty of 
the States, it is the Constitution of the United States and the 14th 
and 15th Amendments that gives this Congress the authority and 
the obligation to protect against voting discrimination. And those 
two amendments are specifically targeted at the States. They are 
telling this Congress what to do to protect and, frankly, histori-
cally, to protect against voting discrimination that happens in the 
States. 

Senator HIRONO. Well, I note in your testimony, Ms. Ifill, that 
Section 5 blocked dozens of discriminatory voting changes over the 
decades that this law has been in place. Can you just describe to 
us what some of these discriminatory voting changes were that 
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were struck down under Section 5, and whether, in fact, post-Shel-
by the same kinds of voting changes are being put in place 
throughout our country in many States? 

Ms. IFILL. Well, you have heard some of them this morning, Sen-
ator. You have heard about polling place changes. You have heard 
about shifting elections and reducing election—reducing the seats, 
the districts in particular elections. You have heard about redis-
tricting, of course, taking populations and annexing populations 
from adjoining jurisdictions to try and create majority white dis-
trict. 

Senator HIRONO. Are these—excuse me. Are these the same 
kinds of restrictions that were struck down pre-Shelby? 

Ms. IFILL. I think that is what we find most disappointing, Sen-
ator, that a lot of what we are seeing is precisely the kinds of elec-
toral changes that Section 5 protected against and that the Voting 
Rights Act was meant to protect against. We are seeing jurisdic-
tions return to the same kinds of tactics that were used in the past 
to hold on to, as Mr. Johnson says, power, political power. 

Senator HIRONO. Reverend Johnson, we have heard testimony 
that this current Attorney General is particularly diligent in en-
forcing the Voting Rights Act. Now, in the decades that this law 
has been in place, hasn’t Section 5 been used by both Democratic 
and Republican Attorneys General to enforce the Voting Rights 
Act? 

Reverend JOHNSON. Absolutely. In 2006, the Congressional 
Record overwhelmingly demonstrated the need for continued Fed-
eral protections: 750 Section 5 objections by the Justice Depart-
ment over that time period of this law being in effect; 800 poten-
tially discriminatory voting changes; 105 successful actions to re-
quire covered jurisdictions to comply with Section 5; 25 denials of 
Section 5 preclearance by Federal courts; high degrees of racial po-
larization in these jurisdictions—all mandated that the Attorney 
General of whatever party, of whatever President was elected, to 
enforce this law. 

Senator HIRONO. Thank you. My time is up. 
Senator KLOBUCHAR. Thank you very much, Senator Hirono. 
Senator Dick Durbin. 
Senator DURBIN. Thank you very much, Madam Chair. 
Madam Chair, Mr. Carvin challenged us: ‘‘Why just four States?’’ 

he says. Because in the past 15 years, those four States—Georgia, 
Texas, Mississippi, and Louisiana—have had five or more viola-
tions in the last 15 years. Could it be 14 States within the next 
15 years? Possibly. 

The way this is written is that, as we, I think made adequately 
clear, I hope adequately clear to most, it could apply to my State, 
yours, or any other. And that to me is a fair standard. It is not sin-
gling out States because of past conduct. It is looking prospectively 
at preserving the right to vote. 

Which goes to your second question. If preclearance is such a 
good idea, why don’t you use it in employment discrimination, 
housing discrimination, education discrimination? That was your 
question. And the answer is I think one you already know. This is 
about the right to vote. And the Supreme Court has said and the 
Chief Justice in the course of his hearing before this Committee 
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said that is the right that is preservative of all rights. It really goes 
way beyond—way beyond—important rights related to employ-
ment, housing, and education. The preclearance has had a pro-
found impact on this country in terms of minority registration, and 
five different times with overwhelming bipartisan votes, Congress 
has reauthorized preclearance for voting. We think it is that impor-
tant. 

Now we are challenged by the Supreme Court to update it, and 
I would like to note that I think we need to be vigilant, every gen-
eration needs to be vigilant to protect this right to vote. 

There was a Republican primary yesterday in Mississippi, and 
the word got out a week or so ago that incumbent Senator Thad 
Cochran was going to appeal to African American voters who did 
not historically vote in Republican primary to come vote with him. 
And his opponent announced he was sending poll watchers into 
those minority precincts. I think there is a message there, isn’t 
there, that goes beyond voting, that goes beyond I think the obvi-
ous? And that is, there are still some questions that need to be 
asked and raised about whether people are being treated fairly in 
the polling place. 

I have a Subcommittee, the Subcommittee on the Constitution, 
Human Rights, and Civil Rights, and we decided to hold some 
hearings after a group know as ALEC, the American Legislative— 
Exchange Council? Whatever. They are a big group, some 300 cor-
porations fund them. And they are writing laws all over America, 
model laws all over America. And many of their laws are aimed at 
voter suppression, as I see it, reducing the number of voters. That 
is their goal. Voter IDs, limiting early voting, they just want fewer 
people to turn up and vote. 

So I went to two States where they have been successful. I went 
to Florida and I went to Ohio, and I brought in voting officials from 
both parties, Republicans and Democrats. I put them under oath, 
and I asked them all the same question: What was it that hap-
pened in Ohio and Florida that led you to believe that you needed 
to change the voting laws when it came to voter IDs and such? 
How many cases of voter fraud were prosecuted in your State? 
None. 

Oh, well, then how many instances of voter fraud were there that 
may not have been prosecuted but reported? Almost none. 

If that is the case, if these laws are not being written to militate 
against voter fraud, they are clearly being written for another pur-
pose. They are being written for voter suppression—and, sadly, 
voter suppression among minority voters in America. That is the 
reality of the 21st century in America. I wish to God we were be-
yond the reach of racism, but we still deal with discrimination and 
racism on a regular basis. 

Ms. Ifill, I want to get down to one particular point because, as 
enraged as I am over the ALEC agenda and what it is doing, what 
you have said clearly is we have to prove intent, not effect. Ex-
pound on that for a second and put it in the context of the voter 
ID laws. 

Ms. IFILL. Well, in order to for, Senator Durbin, a voter ID viola-
tion to count as a violation that would count toward preclearance 
of either a State or local jurisdiction, that voter ID law must have 
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been proven to be intentionally discriminatory. In other words, it 
could not have been the subject even of a finding under Section 2 
that it violates Section 2. It could not have been the subject of a 
denial of preclearance by the Attorney General. It is held to the 
standard of having violated the Constitution based on intent. And 
it seems to me that is a pretty egregious violation. 

Senator DURBIN. And it is a high standard. 
Ms. IFILL. A very high standard. 
Senator DURBIN. Beyond effect, we go to actually proof of intent. 
Ms. IFILL. Yes. 
Senator DURBIN. So this insidious ALEC agenda of voter sup-

pression, which has no basis in fact other than to reduce certain 
turnouts in certain populations, really may not even qualify under 
the standard of this law if you cannot prove intent, a very, very dif-
ficult standard. Is that correct? 

Ms. IFILL. Absolutely. As you know, Senator Durbin, to prove in-
tentional discrimination in 2014 is very difficult, not because it 
does not exist but because one of the successes, frankly, of the civil 
rights movement is that racism is no longer socially acceptable. 
People do not say in most instances the things that they said be-
fore and know that they should not reveal their discriminatory ani-
mus. And so to prove intentional discrimination is incredibly dif-
ficult, and we prove it by circumstantial evidence. But it is an in-
credibly high standard. 

Senator DURBIN. I just want to close with one point. I am in the 
midst of reading a book entitled, ‘‘An Idea Whose Time Has Come,’’ 
by Todd Purdum. I recommend it. It is the story of the 1964 Civil 
Rights Act. And if there is one thing, one political fact that needs 
to be stated on the record over and over again, the critical role 
played by Republicans in Congress in the passage of the Civil 
Rights Act and the Voting Rights Act. This was truly a bipartisan 
effort, and much of the resistance to those laws came from my 
party, certain Members of my own party. And I want to be very 
open about that. I want to commend Congressman Sensenbrenner 
for making this a bipartisan issue with Senator Leahy. I hope it 
is bipartisan all the way until we enact this new law to deal with 
the Shelby County decision. 

Thank you. 
Ms. IFILL. Thank you. 
Senator KLOBUCHAR. Thank you very much, Senator Durbin. 
Senator Whitehouse. 
Senator WHITEHOUSE. Thank you, Chairman. I just wanted to 

close this hearing with a point. We are here because of the Shelby 
County v. Holder decision of the U.S. Supreme Court, which was 
a 5–4 decision on partisan lines, driven by the Republican judges 
that, in the view of many, opened the door to voter suppression ef-
forts in States that had a legacy of discriminatory voter suppres-
sion efforts. And I think that was a very unfortunate decision, but 
I have to point out that it stands in the context of an array of simi-
lar decisions which have that—a couple of common elements. One 
is that they are decided 5–4 along partisan lines. The Republican 
judges do not wait to try to find consensus. They line up the five 
of them, and they shove what they want through. So Shelby County 
was one example. 
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Another example was Citizens United, again, 5–4, again, I think 
an unwise and unfair decision in that case, opening up our elec-
tions to unlimited spending on pretty flagrantly factually wrong, 
so-called findings of fact, which the Supreme Court is not supposed 
to do anyway, let alone get them so badly wrong. 

And then there was a few years previously Vieth v. Jubelirer, 
which was a Supreme Court decision again 5–4—it was a 4–1–5 be-
cause it was a concurrence, but it was again driven by the Repub-
lican judges, that basically said that partisan gerrymander was 
okay, that there was nothing the Supreme Court was going to do 
about it, and they gave license to unlimited partisan gerrymander, 
believe it or not on the grounds that it was too difficult to come 
up with a standard for when partisan gerrymanders had gone too 
far. 

The result is we have a House of Representatives that is domi-
nated by the Republican Party after an election in which the Demo-
cratic Party got 1.4 million congressional votes more than the Re-
publicans. And if you look at individual States, you see that Penn-
sylvania went for Bob Casey and President Obama in the 2012 
elections and sent a 13–5 Republican delegation to Congress. Wis-
consin went for President Obama and Senator Baldwin in 2012 and 
sent a 5–3 Republican delegation to Congress. Ohio went for 
Obama and Senator Brown, and yet sent a 12–4 delegation to Con-
gress. 

So what I see is a pattern of 5–4 decisions where the Court in-
trudes itself into political matters, and in each case, three for 
three, the practical political effect of what they have done is to ad-
vantage the Republican Party. They have advantaged the Repub-
lican Party and its use of partisan gerrymander in Vieth v. 
Jubelirer. They have advantaged the Republican Party by opening 
up the floodgates to these special interest dollars that have flowed 
in, and you can measure that in the early years particularly, Re-
publicans outspent Democrats through these super PACs and 
through dark money by spectacular amounts. And now in Shelby 
County I think it is hard to deny that the Court’s decision has had 
the practical effect, even if it was not the Court’s intent, of 
advantaging the Republican Party. 

So I think that the reason that we are here is a signal of a cause 
for concern at the Court, and it is not something that I am alone 
in describing. Jeffrey Toobin has described the politicization of the 
Court. Norm Ornstein has described the politicization of the Court. 
And just recently, Linda Greenhouse, who has spent a lot of time 
looking at the Court and who has held back and held back and 
held back at making the conclusion that they have become politi-
cized, has written recently an article that, more in sorrow than in 
anger, says that the Court has basically lent itself to the Repub-
lican agenda. And I think that is very unfortunate, but I think it 
would be a shame if we closed this hearing without putting it in 
that larger context, because we are here because of one of those de-
cisions, which is Shelby County v. Holder. And I see the one elected 
official on the panel, Senator Garcia, nodding energetically. 

My time has expired, and I am sorry to spend it all on talking 
and not on questioning, but I did not want to have that topic be 
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missed when it is the elephant in the room behind what is going 
on here. 

Senator KLOBUCHAR. Thank you very much, Senator Whitehouse. 
Senator Cruz. 
Senator CRUZ. Thank you, Madam Chairman. 
Thank you to each of the distinguished members of the panel for 

being here today. 
I want to start, Dr. Thernstrom, with asking you a question, 

which is am I correct that the Voting Rights Act and, in particular, 
Section 2, remains on the books as strong protection against dis-
crimination in voting. 

Ms. THERNSTROM. Of course you are right, absolutely. I mean, 
the counter-argument is close to incomprehensible to me. 

Senator CRUZ. Well, I want to make sure that everyone observing 
this hearing understands what the focus is. The focus is one par-
ticular portion of the Voting Rights Act, Section 5, which subjected 
a handful of States to unique scrutiny. 

I would like to ask, Mr. Carvin, a question of you. Under Section 
5, elected state legislatures in the states that were singled out, be-
fore they could enact any laws concerning voting, had to receive the 
prior approval of unelected Federal bureaucrats in Washington. 
The Supreme Court has called that system extraordinary. 

But my question is, is there any other area of law where elected 
officials in states have to come to the Federal Government to ask 
an unelected bureaucrats their permission before carrying out their 
duties in the legislature? 

Mr. CARVIN. No, there is not, and the Court in 1965 in Katzen-
bach and all the other cases has recognized that this is not only 
a reversal of the traditional Anglo-American jurisprudence pre-
sumption of innocence, but you are literally suspending the states’ 
rights to legislate in a particular area. 

The Federal sovereign is telling them, no, you cannot do it until 
you come on bended knee and an unelected official says, okay, we 
will allow you to do it. There has been a lot of conversation today 
about the bipartisan support and the importance of the Voting 
Rights Act, and yet the basic premise of Section 5 pre-clearance is 
that elected representatives are incompetent minors who are lit-
erally incapable of arranging electoral systems even though, as you 
know, the Constitution left the question of voter qualifications and 
most important aspects of running elections to the states quite con-
sciously. 

So it is not only unprecedented, it certainly pushes the outermost 
boundaries of our Federalist system and was only justified in the 
1960s as an acknowledged temporary exception to the normal rules 
because of the extraordinary situation that existed in the Jim Crow 
south. 

Senator CRUZ. I would note, Mr. Carvin, you and I have a long 
history together, we practiced law together, and indeed we both 
were involved in litigating the last prior redistricting case in the 
State of Texas, where I was representing the State and you were 
litigating, as well, that went to the Supreme Court and ultimately 
prevailed in the Supreme Court. 
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I want to understand and I want people here to understand how 
those unelected bureaucrats in the Department of Justice have 
used this authority. 

Is it not the case that the Department of Justice has taken the 
position that Section 5 and indeed Section 2, as well, protects the 
ability to elect Democrats? And, indeed, in Texas they took the po-
sition that Henry Bonilla, a Hispanic who was elected, was not pro-
tected; however, Lloyd Doggett, an Anglo Democrat, was protected, 
and the difference between the two was that one was a Republican 
and, therefore, that Hispanic elected official was not in the ambit, 
but the other, a Democrat, was. Is that correct? 

Mr. CARVIN. Yes. That is exactly what happened in Texas. And 
I think it is important to focus on the fact that under the new abil-
ity to elect standard enacted for the first time in 2006 to overrule 
Georgia v. Ashcroft, the Justice Department and certain courts 
have taken the position that any effort to diminish minorities’ abil-
ity to elect white Democrats is nonetheless violative of Section 5. 

So you literally have a Federal law that says you cannot hurt the 
ability to elect white Democrats no matter how compelling the de-
mographic or other justifications are. 

Senator CRUZ. Thank you. Thank you, Mr. Carvin. 
I would like to ask a final question of Senator Garcia. I find it 

interesting you and I are both at this hearing. We are both elected 
officials in the State of Texas. We are both Hispanic. And, indeed, 
Texas has a record of electing substantially more Hispanics and Af-
rican-Americans statewide than almost any other state. 

Yet, what this bill would do—and it is interesting to see a num-
ber of Democratic politicians, many from the northeast, suggesting 
that Texas needs some sort of special scrutiny, although the record 
in Texas of minorities being elected is better than most other states 
and, indeed, the turnout numbers in both the African-American 
community and the Hispanic community is better than many other 
states. 

In your experience as an elected official in Texas serving in the 
legislature, do you believe that elected officials in Texas are some-
how substantially more deficient than elected officials in other 
states across the country? 

Ms. GARCIA. Well, I do not think—we in Texas think that we are 
the best no matter what it is. 

Senator CRUZ. I agree with you in that regard. 
Ms. GARCIA. Thank you. The Senate Hispanic Caucus has wres-

tled with some of these issues and I can tell you that for us it is 
just distressing, and I will repeat the numbers. In 2010, we were 
42nd in registration as a state. We were 51st in voter turnout. 
Those numbers are just not anything to brag about, although we 
would like to brag about many things. 

If you look historically at our record, we have had 107 Section 
5 violations between 1982 and 2005. Again, that is nothing to brag 
about. 

So you look at the immediate history and then if you just—my 
written testimony goes through all the history dating back to the 
1800s. There has been historic discrimination in the State of Texas. 
Regrettably, it is still there. 
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Senator CRUZ. But, Senator Garcia, if I may briefly, and my time 
has expired, so if I just may briefly ask one final question. 

If you look at the data, for example, for the 2012 election, in 
2012, African-American voter turnout in Texas was 10 percentage 
points higher than white turnout in Texas. 

In fact, if you look at the states in 2012, where turnout was 
worse, where there was a greater differential, the following states 
have substantially worse numbers than Texas. Texas has among 
the best numbers in the country. But you have Washington State, 
Colorado, Kansas, Arizona, Minnesota, Massachusetts, Delaware, 
Arkansas, Minnesota, Florida, Kentucky, Connecticut, Virginia, 
those are all the states where white turnout was higher than Afri-
can-American turnout. 

In Washington State, it was 18.5 percent higher. Now, Wash-
ington State is not covered. Texas, on the other hand, African- 
American turnout not only was not lower than white turnout, it 
was 10 points higher and with that record—and I would note, 
among Hispanics, the Hispanic record is also markedly better than 
many other states across the country. 

What justifies singling out Texas and a couple of other states for 
some sort of special treatment when the record is markedly better 
in Texas than in many other states? 

Ms. GARCIA. Again, I think it is because of the history and it is 
about some of the things that have been going on in our state. I 
think when you look—I will give you a perfect example. I filed the 
bill so that when anybody turns in the voter application, if it gets 
rejected by the voter registrar, that the person be simply told by 
letter your application was rejected because you forgot to put your 
date of birth or you forgot to put your full address. 

That was rejected. So once it is rejected in terms of a bill which 
we cannot put in place to protect the voter so they will know why 
they were rejected so they get registered to vote and make sure 
they gain access to that ballot, that is just not good for us. 

We need to be doing everything we can to improve access to the 
ballots and make it convenient and to make it easy so that we can 
have full participation. If we have increased, that is great, but I 
know our state is great. We can even do better. 

Senator CRUZ. Thank you very much. 
Ms. GARCIA. Thank you. 
Senator KLOBUCHAR. Thank you very much, Senator Cruz. 
Let us start here with you, Ms. Ifill, to get at some of the argu-

ments that Senator Cruz was making. He talked about the fact 
that certain states in the past have had to come before the Nation, 
before Federal Government to get signed off on their voting sys-
tems. 

Could you explain why that has happened? What is the constitu-
tional and legal reason that that has happened? 

Ms. IFILL. Yes, Senator Klobuchar. When I hear this argument, 
I think that the quarrel is more with the Constitution than with 
the attorney general. It is the Constitution that gives Congress this 
authority under the 14th and 15th Amendments to protect against 
voting discrimination, and Congress then creates a scheme, as it 
did under the Voting Rights Act and has reauthorized it over four 
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times, to deal with voting discrimination and they have provided 
various means. 

One means is Section 2, which allows individuals to litigate. 
There is the possibility of Federal observers at elections. There is 
the Section 5 regime. 

What I have heard today, this discussion about the attorney gen-
eral and pre-clearance, I have heard it described as a star chamber, 
this is almost kind of an astonishing description of a process that 
has been utilized by Republicans and Democrats in the Administra-
tion and that is well recognized across party lines as a procedure 
that is efficient, that is not costly, that provides input, allows for 
input not only from community groups and voters, but allows input 
from the jurisdiction. 

It is an ongoing conversation, not a star chamber, a conversation 
between the attorney general and between the jurisdiction about 
the likely effect of a voting change. 

Senator KLOBUCHAR. Senator Cruz also focused on the fact that 
this is somehow to protect Democrats. And could you give us a lit-
tle more sense of that history about how Republican attorney gen-
erals have enforced this law, about how traditionally with, of 
course, even currently with Representative Sensenbrenner, a Re-
publican sponsoring this law in the House, but how in the past this 
has been a bipartisan effort? 

Ms. IFILL. Always. The Voting Rights Act from its initial enact-
ment and every reauthorization has been overwhelming bipartisan 
and signed into law by Republican Presidents. 

The Voting Rights Act is focused on the protection of minority 
voters. It is not focused on the protection of one party’s voters 
versus another party’s voters. 

I did want to say something about the turnout issue that Senator 
Cruz raised. 

Senator KLOBUCHAR. This is about the Texas numbers. 
Ms. IFILL. Yes. I want to point out that actually the figures that 

he cited should inspire this Congress to pass this bill, because what 
those turnout figures show is the determination of minority voters 
to come out and participate in the political process despite the ob-
stacles, despite the discriminatory redistricting, despite the polling 
place changes. 

We all saw in this country in 2012 minority voters standing on 
lines in places like Florida for 6 hours to vote. We should credit 
their determination to participate in the political process, not use 
the fact that they were so determined and cast their ballots as evi-
dence that this Voting Rights Act is not needed. 

Senator KLOBUCHAR. Very well said. Thank you. 
Ms. Garcia, one of our jobs here, Senator Garcia, is to get evi-

dence, because if and when we do pass this bill, I somehow believe 
it might be challenged as it has in the past and then the Supreme 
Court is going to look at what the evidence is. 

You have all submitted thorough testimony on this, but perhaps, 
Senator Garcia, you could give to me what you think will be shown 
as some examples of discrimination coming out of the lawsuit in 
Texas. 

Ms. GARCIA. Well, I think the examples that I have already given 
with regard to, first, Pasadena, where we see the shifting of the de-
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mographics and the growing Latino population. In Galveston it was 
the minority population. It seems to me that we will just be seeing 
more and more because the Latino population has grown. 

I think someone earlier said that it was a young population. 
Well, it is young, but it is already beginning to be at the age of reg-
istering to vote and getting very active. 

The two council members in Pasadena that got elected are prob-
ably all of 30 and 32. They are young veterans. They went to Iraq, 
they went to Afghanistan, they came home, they believe in what 
they fought for and they wanted to participate. 

So I think we are getting a younger population that is voting. We 
are getting a younger group of leaders in the Latino community. 

I know in my role as the immediate past president of NALEO, 
which is the National Association of Latino Elected Officials, it was 
just really heartwarming to me to travel across the country and 
just see the new crop of young Latino leaders who are truly com-
mitted to public service, committed to making sure that people 
have the right to vote, and committed to making sure that we can 
make change in our communities, and, frankly, that is really what 
it is all about. 

It is making sure that we protect the right to vote, that we make 
it as accessible as possible, as easy as possible so that people can 
be part of the fabric of our country. 

Senator KLOBUCHAR. Dr. Johnson, I know way early on in this 
hearing you had wanted to respond to something that Dr. 
Thernstrom had said. You could do that, if you would like, but also 
to give me some examples from Georgia of what you have seen. 

Then, also, Ms. Ifill answered in terms of the constitutional and 
legal reasons which are key here for why we have the Voting 
Rights Act, if you could also give us a sense of the moral reasons 
from your perspective. 

So three questions really. One, if you want to reply to Dr. 
Thernstrom; two, the discriminatory examples that you see in 
Georgia; and then, three, if you want to give us the moral basis for 
doing this. 

Reverend JOHNSON. Professor Thernstrom and I have been en-
gaged in a side discussion. 

Senator KLOBUCHAR. I have noticed this and I was very inter-
ested. I was thinking I would love to hear it. 

Reverend JOHNSON. Right. But I think what Senator Cruz spoke 
to earlier underscores why there is a moral imperative to mod-
ernize the Voting Rights Act. 

His attempt to go to an old southern strategy play of pitting the 
south versus the north, of pitting blacks against Hispanics, as we 
have seen in Texas, whites against—this is not about that issue 
and I think we need to look at higher ground here. 

The reason why I am asking that Georgia be covered is because 
after the Federal protections ended after reconstruction before, 
Georgia quickly disenfranchised its citizens who look like me. They 
passed laws, like Jim Crow laws, they passed literacy tests, poll 
taxes, moral character tests, grandfather clauses, all in an attempt 
to do what they felt they had a right to do as state legislators. 

The Federal Government said no, that the rights of citizens of 
these United States shall not be abridged or denied and that is 
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why we have the Voting Rights Act and that is why we continue 
to need it, because this legislature in Georgia sitting quickly moved 
to do the same thing, to roll back early voting days from 21 to 6 
days, to introduce all kinds of laws to disenfranchise African-Amer-
icans, Hispanics, Asians, others, to discourage them, to confuse 
them. 

At one point, there were going to be three different standards for 
voting if you were in a city, town or consolidated government, and 
that is simply wrong in America. And so I would say this finally. 
When you look at the issue of race in this country, we are not there 
yet. It is not lost to me that I am probably the only member of this 
panel born after the passage of this act. This is a different Amer-
ica, but we are not there yet. 

My baby boy that I referenced earlier is twice as likely as a 
white to die during his first year of life, three times as likely as 
a white baby to be born of a mother who had no prenatal care. His 
father is still twice as likely to be unemployed. And even with a 
good education and a good foundation for opportunity this country 
has provided for me, I can only expect to make 72 percent of what 
white similarly situated folks in my shoes will make. 

That is because we are not there yet. In Georgia the median in-
come for a white similarly situated family is $51,000. The median 
income for a black family is $31,000. That has nothing to do with 
the pigment of my skin. That has to do with discrimination. It has 
to do with the fact that it still exists. 

So the moral imperative is there for my generation and for 
Langston’s generation. If we are going to make this a more perfect 
Union, keep what is working in place. You referenced, Professor 
Thernstrom, in conclusion, in your written remarks, that America 
sort of needed a jumpstart, but no one, after getting a dead battery 
back to working, allows the jumper cables to be attached. Well, you 
do not throw them away either. You generally take prophylactic 
measures to keep your battery in good health and then you put a 
set of jumper cables in your trunk. And I say let us move America 
forward. 

Ms. THERNSTROM. The jumpstart, of course, in my written testi-
mony referred to my agreement that these racially driven districts, 
racially carefully designed districts to be safe for black candidates 
and Latino candidates were necessary to give a jumpstart to great-
er black political involvement. 

So I am distancing myself from conservatives who say that those 
districts never did any good, in fact, they did nothing but harm. I 
think they worked as they were intended to in helping elected—in 
helping to elect the many black Members of Congress. 

Reverend JOHNSON. And white Members of Congress, too. John 
Barrow—— 

Ms. THERNSTROM. And white Members. 
Senator KLOBUCHAR. I am glad we are seeing the side discussion. 
Reverend JOHNSON. Absolutely. We will continue that. 
Senator KLOBUCHAR. So you guys should have lunch and con-

tinue that discussion. 
Ms. THERNSTROM. Well, I had a lot more to say, but that is all 

right. 
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Senator KLOBUCHAR. I know you did and I think this has been 
a very good hearing, and, of course, you will have that opportunity 
with the record and I am sure many of the Senators will have ques-
tions for the record. 

I was thinking of what you said, Dr. Johnson, and it reminded 
me a little bit of Justice Ginsberg’s dissent about when she talked 
about getting rid of Section 4 of the Voting Rights Act was, quote, 
‘‘like throwing away your umbrella in a rain storm because you are 
not getting wet.’’ 

So I think that is a sentiment of many people up here and I 
know there are going to be discussions about how to do this the 
best way. I think the simplistic description, which I really appre-
ciated, that Ms. Ifill gave in terms of this new formula and how 
it works I think was a good one and I hope everyone thinks about 
it in terms of what this means going forward and how it would 
apply to all states. 

I would just end with this. I had the privilege last year to go to 
Alabama with Congressman John Lewis, which many people up 
here have done. He, as you know, is one of the 13 original Freedom 
Riders and on March 17, he and 600 peaceful marchers were bru-
tally attacked on the Edmund Pettus Bridge in Selma. We got to 
walk over that bridge again and learn a lot, but it was that week-
end 48 years later when the Montgomery police chief, a white po-
lice chief, took off his badge and handed it to Congressman Lewis 
and 48 years later apologized for not protecting them on that 
bridge. 

Well, we have our job now and that is to protect the rights of the 
people who want to go to that voting booth. And I have appreciated 
the civil nature of this discussion, including of my colleagues. I 
hope that guides us going forward on this important issue. 

I want to thank all of you for what you have done and that you 
have come forward and testified. I think this was a good example 
of how democracy can work, from my perspective. I now want to 
get this bill through. 

Thank you. The hearing will remain open for a week. I have a 
statement from Senator Feinstein that I am going to include in the 
record. 

[The prepared statement of Senator Feinstein appears as a sub-
mission for the record.] 

Senator KLOBUCHAR. Thank you and have a good day. The hear-
ing is adjourned. 

[Whereupon, at 12:26 p.m., the hearing was concluded.] 
[Additional material submitted for the record follows.] 
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